








THE LAW REPORTER. 


MARCH, 1842. 


REPUDIATION. 


Tue repudiation of state debts has excited so much attention in 
this country and in Europe ; it has inflicted such injury upon Amer- 
ican credit, and, in some parts of the United States, is apparently 
working its way into popular favor with such calamitous celerity, that 
an exposition of the doctrine can hardly fail to interest the readers of 
our journal. Nor is the subject inappropriate to our pages, involving 
as it does considerations of law as well as of state policy and public 
faith ; and should it be considered as slightly out of our usual track, 
the deviation will, we trust, be excused on account of its general 
interest and importance. We propose, in what follows, to show the 
origin of the doctrine ; to discuss, as far as we may, the arguments 
adduced by its advocates in its support, and its tremendous conse- 
quence, to the country, should it be allowed to obtain a popular and 
permanent foothold amongst us. 

In 1838 the state of Mississippi chartered the Mississippi Union 
Bank. Its capital was $15,500,000, divided into shares of $100 
each, to be “ raised by means of a loan to be obtained by the directers 
of the institution.”' To facilitate the bank in its negotiations for so 
large a sum, the faith of the state was pledged “ for the security of the 
capital and interest.” The governor was authorized to issue seventy- 
five hundred bonds for two thousand dollars each, bearing five per 
cent. interest, and redeemable in twelve, eighteen and twenty years,’ 





' Charter, sec. 1. 2 Id. sec. 5. 5 Id. sec. 5 
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and to deliver them from time to time, in amounts proportioned to the 
sums subscribed, and secured to the satisfaction of the directors, as 
required by the charter.’ 

The charter prescribed the form of the bonds, which is inserted here 
because it has a material bearing upon the course subsequently adopted 
by the state. 

“ Know all men by these presents, that the state of Mississippi acknowledges to be 


indebted to the Mississippi Union Bank in the sum of two thousand dollars, which 
sum the state of Mississippi promises to pay in current money of the United States 


to the order of the President, Directors and Company, in the year, with in- 
terest at the rate of five per cent. per annum, payable half yearly at the place men. 
tioned in the indorsement hereto, viz. : On the of every year until 


the epee a the said principal sum. In testimony whereof the Governor of the 
state of Mississippi has signed, and the treasurer of the state has countersigned these 
presents, and caused the seal of the state to be affixed thereto at Jackson, this 
in the year of our Lord. 
Governor. 
Treasurer.” # 

The bonds were made transferable by the indorsement of the 
president and cashier of the bank to the order of any person whom- 
soever, or to the bearer, and the indorsement was to fix the place 
where the principal and interest should be paid,* but the bank was to 
pay the principal and interest of the bonds as they severally fell due.‘ 

An act supplementary to the charter, passed before the bank com- 
menced operations, prescribed that two and one half per cent. on the 
subscriptions should be immediately paid. ‘The balance was to be 
secured by mortgages on real estate, and the bank to commence 
business as soon as $500,000 were subscribed and paid in on the 
capital.” As soon, however, as the state bonds were sold and the 
proceeds of the sale realized by the institution, the directors were re- 
quired to refund to the subscribers within ninety days the amount paid 
by them in cash on their subscriptions, with five per cent. interest.° 

The supplement directed the governor to subscribe in the name of 
the state for fifty thousand shares, to be paid for out of the proceeds 
of the state bonds.° ‘The government of the institution was author- 
ized to appoint three commissioners to sell the bonds in ‘‘ any market 
within the United States or in any foreign market,” and under any 
rules and regulations, “ not inconsistent with the provisions of the 
charter.” Upon the power of sale there were but two restrictions, 
viz.: that the bonds should “ not be sold under their par value,” and 
that the commissioners should not “ accept any commission or agency 
from any other banking or railroad company for the disposal of any 
bonds for the raising of money, or act as agents for the procuring of 
loans upon the pledge of real estate for the benefit of any other cor- 
poration.’’ '° 





' Id. sec. 30. ? Id. sec. 5. 3 Id. sec. 6. 4 Id. sec. 7. 
* Supplement, sec. 19. ® Charter, sec. 8. 7 Id. sec. 13. ® Id. sec. 44. 
® Supplement, sec. 1. '° Supplement, sec. 9. 
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By the charter the bank was empowered to “‘receive and possess 
all kinds of property, either movable or immovable, and to sell, 
alienate, demise and dispose of the same; to loan; to negotiate; to 
take mortgages and pledges, and to discount on such terms and 
securities as they should judge proper.’” Seven offices of discount 
and deposit were established in different locations with an aggregate 
capital of $10,500,000,* the directors of which were to appropriate 
two thirds of the capital of each office to loan on mortgages, and one 
third to loans on promissory notes and bills of exchange.’ 

On the day the books were opened at Jackson, the capital of the 
state, Governor McNutt subscribed for 50.000 shares, and between 
the fifth and ninth days of June, 1838, executed and delivered to the 
bank twenty-five hundred bonds, payable in twelve and twenty years 
from the fifth of February preceding.‘ Soon after the receipt of the 
bonds, the directors appointed three commissioners to effect their sale. 
The commissioners received a sealed power of attorney, which con- 
tained a clause prohibiting them from selling the bonds “ for less than 
their par value in current money of the United States.” 

Upon the 18th August, 1838, the commissioners, in the name of 
the Union Bank, contracted with Nicholas Biddle for the sale to him 
individually of the whole amount of the state scrip then issued. 
The contract made the bonds payable at the agency of the Bank of 
the United States, in London, in sterling money of Great Britain, at 
the rate of four shillings and sixpence to the dollar, with interest, pay- 
able semi-annually, at the same place and rate; Mr. Biddle, on bis 
part, agreeing to pay the Commissioners, five millions of dollars, law- 
ful money of the United States, in five equal instalments of one mil- 
lion each, on the first day of November, 1838, and on the first days 
of January, March, May, and July, 1839. The Bank of the United 
States guaranteed the faithful performance, by Mr. Biddle, of this 
agreement. It was punctually performed and the money received by 
the Union Bank. 

Of the bonds thus purchased fifteen hundred and forty-three, amount- 
ing to #23,086,000, were deposited by the Bank of the United States 
as security for loans to it in Europe. Some of these are now in the 
hands of Hope & Co. of Amsterdam. The rest may have been sold 
by the Bank of the United States. We cannot say exactly where 
they are, nor is it necessary to the right understanding of the case. 
It is sufficient to know, that the whole $5,000,000 are still out- 
standing against Mississippi. 

In the following year, 1839, five millions more in bonds under the 
same charter were issued to the Union Bank ; but upon the second day 
of March, 1840, the governor, fearing that they would be illegally dis- 
posed of, issued his proclamation, “ warning all persons and corpora- 





' Charter, sec. 9 * Supplement, sec. 32 ‘Id. sec 36, 
* Gov. McNutt's ann. mess. &th January, 1839 
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tions not to advance money or securities or credit on the hypothecation 
of said bonds, or to receive the same in exchange for the circulation 
or other liabilities of the Mississippi Union Bank, or to purchase the 
same on a credit or for a less sum than their par value in specie, or 
any other terms not explicitly authorized by the charter of said bank.” 
In his annual message on the 5th January, 1841, the governor informs 
the legislature, that, by this proclamation, he had prevented an invalid 
sale of the bonds. Repudiation, therefore, affects only the first set 
issued and sold to Mr. Biddle.’ 

In less than two years after the Union Bank was chartered, it be- 
came hopelessly insolvent. Upon the amount it realized by the sale 
of the state bonds, the bank pursued its business with the spirit and 
desperation of a lunatic gambler, and ruined itself irretrievably, 
“by making advances upon cotton, issuing post-notes and loaning the 
principal portion of its capital to insolvent individuals and compa- 
nies.’ ‘The history of this concern during its short existence is an 
exposition of gross folly and reckless fraud, which can be paralleled 
by that of no other institution in the country excepting that mighty 
mass of corruption lately controlled by the “ great financier.” 

The situation of the bank was communicated to the Mississippi 
legislature in the annual message of the governor, January, 1841, and 
certain measures were suggested by him in relation to the bonds. In 
this message first appears the word at the head of this article, and 
which has since been generally adopted in the United States as a sy- 
nonyme for extensive swindling; a word which, unless measures be 
taken to redeem the national honor so deeply implicated in the course 
of Mississippi, will be hereafter used abroad as characteristic of Amer- 
ican faith ; a word, in short, which, like the terrific cries of the French 
sansculottes, is filled with anarchy and revolution. 

Without directly advising the measure, the governor insinuates 
that amongst others this will ‘‘ be undoubtedly recommended,” namely, 
* placing the bank in liquidation for the benefit of all concerned and 
REPUDIATING the sale of five millions of the bonds in the year 1838, 
on account of fraud and illegality.” ‘The response of the legislature 
to this insinuation was worthy the honor and dignity of the state. 





' Proclamation of Governor McNutt, 2d March, 1840. 

*In his letter to Messrs. Hope & Co. he says that this proclamation prevented any 
sale whatever of the bonds. 

? Annual message, January, 1841. The statement of the bank’s affairs given in this 
message is as follows: 


Suspended debt in suit, ‘ : : $2,689,869 20 
Do. do. not in suit, , 1,777,337 78 
Resources chiefly unavailable, : ; 8,034,154 28 
Immediate liabilities, : , : ; ; 3,034,154 28 
Capital stock, . ‘ : ; 5,008,000 00 
Specie on hand, . 4 349 06! 


“ Not more than one third of the debts due the bank will ever be collected, and the 
whole of its capital is irretrievably lost. It advanced to the planters, in the fall of 1838, 
sixty dollars per bale upon seven thousand bales of cotton.” 
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Joint resolutions were passed and presented for approval. As they 
are brief and pointed, we insert them here to show what was at that 
time the temper of the people as evinced by a newly elected legisia- 
ture. 

First. “That the State of Mississippi is bound to the holder of the 
bonds of the State of Mississippi and sold on account of the Planters’ 
and Mississippi Union Bank, for the amount of the principal and in- 
terest due thereon. 

Second. “That the State of Mississippi will pay her bonds and 
preserve her faith inviolate. 

Third. “That the insinuation that the State of Mississippi would 
repudiate her bonds and violate ber plighted faith, is a calumny upon 
the justice, honor, and dignity of the state.” 

These resolutions were undoubtedly intended as a censure upon the 
governor’s insinuation and were received by him as such. He return- 
ed them with a veto message containing an elaborate vindication of 
his insinuated repudiation, which we shall hereafter more particularly 
examine. In this message he emphatically declares, that he will never 
sign a bill to raise money for the payment of the principal of the 
bonds. That if the legislature will, “ before they adjourn, pass a law 
providing to raise, by taxation, a sum suflicient to pay punctually the 
interest on the seven millions state bonds and the several instalments 
as they fall due, he will return to the people the high office he has 
received by their suffrages.”” In that event he would have been suc- 
ceeded by the President of the Senate who was pledged to an honest 
and honorable course in relation to the state debt. No such bill was 
passed, however, and therefore Governor McNutt did not repudiate 
his office. 

On the 22d May, 1841, Messrs. Hope & Co., finding that the in- 
terest on the bonds holden by them on the first of that month was 
unpaid, addressed a letter to Governor McNutt, informing him of the 
delinquency, and expressing great confidence that the justice of that 
state would prevent future ‘‘demur or irregularities so prejudicial to 
American credit in general, and to that of the state of Mississippi, in 
particular.” ‘To this letter the governor replied on the 13th July, 
1841, when, after stating his reasons, he explicitly declares, that “this 
state will never pay the five millions of dollars of state bonds issued 
in June, 1838, or any portion of the interest due or to become due 
thereon.” 

In the fall of the same year the question of repudiation was distinctly 
presented to the people, and the executive, a majority of the legis- 
lature and two members of congress chosen in favor of this modern 
discovery for the payment of troublesome debts. 

It therefore seems settled, that this state will forever rest under the 
imputation of having deliberately committed the most barefaced rob- 
bery in the history of nations. 

We have given all the facts of the case, and they show that this 
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language is not too strong. A bank is chartered with an immense 
capital to be raised by loan. It had nocredit and could raise nothing 
without assistance. ‘The state lends its name to the whole amount. 
Its bonds go forth bearing its promise to pay the amount if the bank 
shall not pay. Upon the faith of that promise a large sum is actually 
received. ‘The bank fails to pay even tlie interest. The contingency 
happens then, which justifies the holders of the bonds in calling upon 
the state. It is requested to pay and refuses. It has been cheated 
by the institution it created — and that, although not so alleged, is its 
real excuse for refusing. 

But Governor McNutt did not recommend repudiation without ad- 
vancing his reasons and arguing in support of them. ‘The measure 
was too important in its consequences to be introduced without a flour- 
ish of trumpets in its favor. Legal sophistry must be employed for 
those inclined to cavil — political ‘sophistry for the benefit of party — 
moral sophistry for those whose consciences are guided by the ethics 
of expediency — and above all, patriotic sophistry to cajole the “ peo- 
ple” out of whose “ hard earnings,” this sum must be paid, if paid at 
all. “ Nemo tam audax unquam fuit quin aut abnueret a se commis- 
sum esse facinus, aut justt sui doloris causam aliquam fingeret, de- 
Sensionemque facinoris a jure aliquo quereret.” 

Accordingly in his annual message to the legislature, 1841, he 
assigns the following reasons why the sale was illegal and fraudulent 
and asserts that either of them is “ sufficient to prevent its having any 
obligatory force on this state.” 

First. The Bank of the United States is prohibited by its charter 
from purchasing such stock either directly or indirectly. 

Second. It was fraudulent on the part of that bank inasmuch as the 
contract was made with an individual when it was for the benefit of 
the bank and payment was made with its funds. 

Third. The sale was illegal inasmuch as the bonds were sold on a 
credit. 

Fourth. Interest to the amount of about one hundred and seventy 
thousand dollars, having accrued on these bonds before the purchase 
money was stipulated to be all paid, the bonds were, in fact, sold for 
less than their par value, “in direct violation of the charter of the 
bank.” 

In his letter to Hope & Co., he adds another, namely, “ The cur- 
rency in which the bonds were made payable was changed from cur- 
rent money of the United States, to pounds sterling of Great Britain, 
at the rate of four shillings and sixpence to the dollar.” 

Such is the foundation on which repudiation rests. Another reason 
might have been assigned fully as tenable and much more candid — 
namely —That the state found it troublesome to pay without direct 
taxation, and that measure, if resorted to, might have endangered per- 
sonal popularity. 

We proceed now to the examination of these ‘ reasons,” and shall 
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in all instances do justice to his arguments, by using the governor’s 
words. We must in the first place, however, examine an argument 
which even Governor McNutt does not have the effrontery to adduce, 
but which is relied upon in Mississippi by the advocates of repudiation 
and has been adopted by a prominent political newspaper in a neigh- 
boring state.’ The argument is, that the law chartering the Union 
Bank is unconstitutional, or at least, that part of it authorizing the 
credit of the state to be pledged. ‘The paper alluded to proposes the 
argument in this mode: The legislature and executive of a state 
are special agents of the people. ‘The constitution is their letter 
of instructions. Therefore the charter of the bank being unauthorized 
by the constitution, the agents have exceeded their authority and the 
principals, that is, the people, are not bound by their acts, and have a 
right to refuse a redemption of the bonds. As an illustration, the 
commercial case is cited of a clerk being empowered by his employer 
to sign a receipt, but who executes a promissory note in his employ- 
er’s name — gets it cashed and embezzles the money. ‘Therefore, as 
in such case, the employer would not be bound to pay the note — so 
neither upon the same grounds, is Mississippi holden to pay her bonds. 

This argument proceeds upon a petitio princtpti. ‘The position is 
assumed, that the pledge of the state faith is unconstitutional, whereas 
the direct reverse of this is true. The act authorizing the loan of the 
state credit, passed through all the forms required by the constitution 
of Mississippi. The proposition for chartering the bank was first ef- 
fectually made in the legislature of 1837. ‘The bill was carried by 
a constitutional majority in each branch, was signed by the speaker of 
the house and the president of the senate, and was approved by the 
governor. ‘The constitution prescribes, that “no law shall ever be 
passed to raise a loan of money upon the credit of the state for the 
payment or redemption of any loan or debt, unless such law be pro- 
posed in the senate or house of representatives, and be agreed to 
by a majority of the members of each house, and entered on the jour- 
nals, with the yeas and nays taken thereon, and be referred to the 
next succeeding legislature, and published three months previous to 
the next regular election, in three newspapers in this state, and unless 
a majority of each branch of the legislature so elected shall agree to 
pass such Jaw ; and in such case the yeas and nays shall be taken and 
entered on the journals of each house.” * 

The section of the charter authorizing the loan was referred to the 
legislature of 1838. The whole scheme met with decided opposition. 
The governor himself opposed it. The charter nevertheless passed, 
and the loan was authorized by a legislature elected with special 
reference to the subject. The bill was again approved by Governor 
McNutt. “ A large majority of the members returned at the election 





' New York Evening Post, November, 1241. 
* Constitution of Mississippi, art. 7. sec. . 








































































416 Repudiation. 


of 1837 were in favor of the bill. Coming as they did from every 
portion of the state, elected as they were long after the measure had 
been first introduced into the legislature, and submitted to the people 
for their ratification, I was bound to take their action on the bill at the 
January session, 1838, as conclusive, and accordingly gave it my ex- 
ecutive sanction.” ' 

The forms prescribed by the constitution were, therefore, strictly 
observed. Governor McNutt would not have signed the bill had 
there been any doubt upon this score. His approval is equivalent 
to an express declaration that the constitutional requisitions were 
strictly complied with, and estops the state from proving the reverse. 
It is true, that the constitutionality of the bill is questioned on other 
grounds, and strong efforts were therefore made in the legislature of 
1838 to prevent its passage. But it is equally true, that a majority 
of that and the preceding legislature were of a contrary opinion. Very 
slight knowledge of constitutional law informs us, that an act passing 
through all the prescribed forms, and sanctioned by the legislative 
powers, is valid till set aside by the judiciary. 

No legislation is presumed unconstitutional. ‘The legal maxim 
“omnia presumuntur rite esse acta,” applies with especial force to 
acts of the legislature. ‘The charter was pronounced constitutional 
by two legislatures which passed, and by the executive who approved 
it. ‘They are in the first instance the judges of its constitutionality. 
Their decision binds till regularly reversed. No such reversal has 
taken place. ‘The whole world has a right and is holden to take the 
charter as constitutional. Whether, therefore, the charter of the 
Union Bank is or is not such as the legislature of Mississippi had a 
right to pass, by the terms of their constitution, it is too late to inquire. 
The maxim is universal, that where one of two innocent parties must 
suffer by an abuse of confidence unworthily reposed, that party must 
suffer, who, by reposing the confidence, has caused the other to be 
deceived. 

The governor denies this doctrine, and says it “ may be law in 
governments where all power is vested in the monarch, and consti- 
tutional restraints are unknown. Far different is the rule in our re- 
publican country, where the people have retained the sovereignty in 
their own hands, and acknowledge the superiority alone of their con- 
stitution and Jaws.” * He does not, in the passage from which this 
extract is taken, say that the charter was unconstitutional. He would 
scarcely venture thus to condemn himself, or to place his personal 
character in so unenviable a predicament. He intended it to apply 
to an unconstitutional sale of the bonds. But under any application, 
the doctrine is untenable. The value of state scrip and of the 
pledged faith of our independent sovereignties may be easily con- 





2 Veto Message. 
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ceived, if, before a purchaser felt safe in taking their bonds he was 
forced to dive into the unfathomable mysteries of local constitutional 
law. It is absurd to believe that scrip so situated could ever be 
negotiated. It cannot be supposed that foreign holders, or even 
our own citizens should be wiser on those points than the local 
legislatures, the trusted and honored agents of the people. ‘The 
case of the Mississippi bonds is exactly the case where a court 
of equity should take ‘acts according to conscience, and not suf- 
fer undue advantage to be taken of the strict forms of positive 
rules.”' To justify that state, whose legislature passed, whose 
executive approved, and whose people ratified the law, in its refusal 
to pay a debt incurred upon the faith of the law because it is pre- 
sumed to be unconstitutional, is a monstrous departure from the first 
principles of morals, which, if adopted in this country, will more 
injure its little remaining credit than the explosion of Mr. Biddle’s 
bank or the repudiation of Governor McNutt.” 

We return now to a review of the arguments relied upon by the 
governor and the advocates of his doctrine. 

1. “The purchase by the bank of the United States was illegal, and 
in fraud of its charter. [I have understood that the larger portion of 
those bonds have not been sold by the bank, but are hypothecated 
with European bankers, and loans obtained upon them. It is a well- 
settled principle of law, that where no authority is given to an agent 
to sell on time, no legal sale can be made except for cash.’ ‘The 
Mississippi Union Bank was not authorized by her charter to sell the 
bonds on a credit. It is a well-settled principle, that where no ex- 
press authority is given to an agent to sell on a credit, the sale must 
be for cash, and that a credit sale is not binding under such circum- 
stances on the principal.” * “ It will no doubt be contended, that inas- 
much as those bonds have passed into the hands of innocent pur- 
chasers, that the state is bound to redeem them. ‘This argument 
vanishes when it is considered, that, under our statutes, all defences 
may be set up against an indorsee which would be available against a 
payee.” ° 

Admitting it to be consistent with the honor of a sovereign state to 
take advantage of this provision of iis local law, how does the defence 
stand against Messrs. Hope & Co.? In the first place, the Union 
Bank was not the agent of Mississippi, as alleged by the governor. 
The contract of agency was never contemplated by the parties. 
The law regulating the relation between principal and agent has no 
application to the conduct of the bank in selling the bonds. 





' Chesterfield vy. Jansen, (2 Ves. 137.) 

® For masterly arguments in answer to the constitutional objections see letter of 
George S. Yerger, Esq., to the editor of the Vicksburg (Miss ) Whig, published in the 
Southron, at Jackson, 7th October, 1841, and that of Charles Scott, Esq., 27th July, 
1841. Hazard’s (Philadelphia) U. S. Register, Vol. 5, 129. 

? Annual Message, 1841. * Veto Message. ° Annual Message. 

VOL. IV.—NO. XI. 53 








§ 
i 
mi] 
@ 
a 
fer. 
cof 









418 Repudiation. 


What is agency ? 

“The relation between principal and agent takes place whenever 
one person authorizes another to do acts or make engagements in his 
name.” Paley on Agency, 1. ‘ Agency is founded on a contract, 
either express or implied, by which one of the parties confides to the 
other the management of some business to be transacted in his name 
and on his account, and by which the other assumes to do the busi- 
ness and render an account of it.” 2 Kent’s Comm. 613. “ In the 
common language of life, he, who being competent and sui juris to do 
any act for his own benefit or on his own account, employs another 
person to do it, is called the principal, constituent or employer, and 
he who is thus employed is called the agent, attorney, proxy or dele- 
gate of the principal constituent or employer. The relation thus 
created between the parties is termed an agency.” Story on 
Agency, 3. 

To constitute the relation of agent and principal between the par- 
ties, it is essential, then, that one should be authorized to do an act for 
the other ; for that other’s benefit and not for his own, except incident- 
ally in the way of reward. Such was not the contract between the 
state of Mississippi and the Union Bank. ‘The latter acted for itself 
and not for the state, except so far as the state was a stockholder. 
In that capacity the state lost its character as a sovereign common- 
wealth and descended to the Jevel of an individual.' The whole sum 
received by the sale of the bonds was to be paid into the vaults of the 
bank and not into the coffers of the state. It received the money not 
as a reward for the service in procuring it, but as the price for the sale 
of its own commodities. 

The form of the bonds shows that such was the case. It is imma- 
terial by what name they are called. ‘They are in effect promissory 
notes, negotiable by mere indorsement or simple transfer and made 
for value received, only the ordinary implication of this contract was 
reversed, and the indorser holden to pay in the first instance before a 
demand could lawfully be made on the maker. So far as any subse- 
- quent holder was concerned, it was of no consequence whether actual 
value had or had not been received by the state. Under the most 
solemn sanctions of law, on the face and by the language of the in- 
struments, the actual receipt of a consideration was acknowledged. 
The bank had an absolute property in the bonds, and could sell them 
to whom and for what sum it pleased, subject to the express limita- 
tions in the charter. It was no more an agent of the state than the 
maker of a note of hand is an agent of his accommodation indorser. 

Had the state executed these bonds for its own purposes ; had the 
intention been to put the proceeds of them into its own treasury, and 
if it had employed the bank to effect the sale, the contract would have 
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' Bank of the United States vy. Planters’ Bank of Georgia, (9 Wheat. 904.) 
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been that of agency and the agent would be subject to the laws regu- 
lating such relation. ‘This, however, is not the case, and the attempt 
to evade the obligation of the state on the ground that the bank ex- 
ceeded its powers as the state agent, savors very much of the so- 
yhistry of an advocate defending a desperate cause. 

Second. Should it be conceded even that the bank was a mere 
agent of the state, the governor's law equally fails him. “It is a 
wel! settled principle,” he says, “that where no express authority ts 
given an agent to sell on credit, the sale must be for cash, and a credit 
sale is not binding under such circumstances on the principal.” 

Now the law is directly the reverse. ‘‘ A factor or merchant who 
buys or sells on commission or as an agent for others for a certain al- 
lowance, may sell on credit without any special authority for that pur- 
pose. It is the well settled usage that such an agent may sell in the 
usual way, and consequently he may sell on credit without incurring 
risk, provided he be not restrained by his instructions, and does not 
unreasonably extend the term of credit, and provided he uses due dil- 
igence to ascertain the solvency of the purchaser.” 2 Kent’s Comm. 
622. ‘If an agent be authorized to sell goods, this will be construed 
to authorize the sale to be made as well upon credit as for cash, if the 
course is justified by the usage of trade and the credit is not beyond 
the usual credit; for it is presumed that the principal intends to clothe 
his agent with the power of resorting to all the customary means to 
accomplish the sale, unless he expressly restrict him.” Story on 
Agency, 60; Gervier v. Emery, (2 Wash. C.C. R. 413.) 

We are aware that the same authorities mention it as an equally 
well established rule, that a sale of stock must not be on time. But 
the exception is founded on custom. Where the custom fails, the 
exception fails ; and it is well known to be the custom in this country 
to sell everything on credit, froma state bond to a pound of tea. ‘The 
general custom of credit sales is supported by the particular custom in 
sales of securities like these, for it is believed to be universal to sell 
state scrip on credit. The credit on the sale of the Mississippi stock 
was not unusually extended ; the two conditions, as to custom and 
time, were complied with by the bank, and the charter contains no 
express restriction against selling for credit. But can property of the 
description of these bonds be properly deemed such stock as comes 
within the exception? They are negotiable securities; they were 
entrusted to the Union Bank, without restrictions as to the mode of 
sale, expressed either on the face of the instruments themselves, or in 
the charter of the bank. With respect to all instruments of that kind, 
the rule is, that if the agent “ disposes of them by sale, or pledge, or 
otherwise contrary to the orders of his principal, to a bona fide holder 
without notice, the principal cannot reclaim them,” because in all such 
cases “he holds out the agent as having an unlimited authority to dis- 
pose of and use such instruments as he may please.” Story on Agen- 
cy, 221. 
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But after all, if this rule do not apply to Mississippi, from the pe- 
culiarity of her local law in relation to defences against indorsees, it is 
very clear, that this is not a case where the principal may disaflirm 
the sale, because the agent has exceeded his powers. If stock were 
sold, against the principal’s orders, to an individual on credit, who be- 
came insolvent before the credit expired, by reason of which the 
principal receives no value on the sale, it could be disregarded and 
the stock be reclaimed. So if any damage were sustained by the 
principal on such sale, he would be entitled to a recompense. It is, 
however, entirely too much to say, that, where the order is disobeyed, 
but no damage is received — when by a sale against express instruc- 
tions the entire benefit is enjoyed which was contemplated by a sale in 
accordance with the orders, the principal can disaffirm the transac- 
tion and yet retain the advantage. ‘The law of no country goes that 
length. Consider a common case of factorage as a test of this priuci- 
ple. An agent is ordered to sell a bale of cotton for cash. The pur- 
chaser, knowing the instruction, takes the cotton, and delivers to the 
agent his note payable in sixty days. When the time has expired he 
pays the note. Could the principal, a year afterwards, reclaim the 
cotton, because it was sold on credit? Surely not. ‘The agent ran 
the risk of the purchaser’s solvency, which turned out to be no risk. 
In the case of these bonds no damage accrued to the state by the 
credit sale. ‘The whole amount was received by the corporation ap- 
pointed to receive it. It is quite too late to say, that the sale was not 
binding upon the state. At the very extent it can be vacated only as 
to the amount of interest required to be refunded by the bank. 

We will not pursue this part of the subject farther, although the 
question whether the state did not ratify the illegal sale, if such it were, 
is worthy consideration. ‘The bank in which she was a stockholder 
received the money and used it. More than two years passed before 
any disaflirmance of the transaction took place, and we apprehend 
that this acquiescence, on the part of the state, is equivalent to an 
original express authority.’ 








? The case of the State of Illinois vy. Delafield, in the Chancery Court of New York, 
reported in the third volume of this magazine, page 249, may seem, in some degree, 
to militate with the positions assumed in the text. There is, however, an obvious and 
important distinction between the situation of [linois in respect to her bonds and that 
of Mississippi. An outline of the policy of the former state may interest the reader, 
and at the same time serve to explain this distinction. Upon the 27th February, 1eJ7, 
the legislature of Illinois passed an act establishing an extensive system of internal 
improvements. No less than $10,200,000 were appropriated for the commencement 
and completion of various works, comprehending railroads, canals, common roads, and 
the improvement of navigable rivers. A board of “fund commissioners ’ was created 
by the act, whose principal duty consisted in “ contracting for and negotiating all loans 
authorized to be effected by the legislature on the faith and credit of the state, for ob- 
jects of internal improvements,”’ — and “ to sign and execute bonds or certificates of 
stock therefor, in the manner directed by law, and to receive, manage, deposite and 
apply all sums of money arising from said loans, in such manner as shall, from time to 
time, be provided by law. “A board of commissioners of public works,’ was created 
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We pass now to another of the objections, namely, “ inasmuch as the 
bonds were sold on a credit and the interest accrued from the date, it 
is certain that they were sold for less than their par value.” 

Here is the objection and the argument; and all which is said by 
the governor in support of them. 

The restriction on the charter as to selling the bonds for less 
than their par value, must be construed according to the ordi- 
nary acceptation of the words. ‘The term “par value,” is a 
commercial phrase. In reference to bills, notes, bonds, and in- 
struments of that description, they signify the expressed amount. 


by the same act, whose duties were “to locate, superintend, direct, and construct on 
the part and behalf of this state, all works of internal tmprovement which have been 
or shall be authorized to be undertaken, prosecuted, and constructed by the state, either 
in whole or in part, (excepting the Illinois and Michigan Canal.) * The charge and 
superintendence of all such public works’ were vested in this board To raise the 
money thus appropriated, “a fund for internal improvements” was constituted, to 
consist, amongst various other items, of “all moneys which shall or may be raised by 
the sale of stocks, or state bonds.’’ The board of tund commissioners was authorized 
to contract, from time to time, for one or more loans, not exceeding, in the whole, 
$7,000,000, for the payment of the “legitimate demands upon the fund for internal 
improvements,” and to issue for such loans, transferable certificates, to be denomina- 
ted * Certificates of Illinois Internal Improvement Stock,” in the name of the state, 
and the faith of the state was “irrevocably pledged,” for the payment of interest and 
their final redemption. By a supplement to this act, passed March 4th, 1837, the 
“board of fund commissioners ’ was authorized to se/l the stock for not less than par, 
which was to be deemed “ a good execution of the power to borrow,” and the gover- 
nor of the state was authorized to execute the bonds whenever requested so to do b 
that board. The board was authorized by the same act, to appoint agents *“ with full 
power to negotiate the loans and make sale of the state bonds and certificates of 
stock.”’ 

The Michigan and Iflinois Canal, had been commenced previously to these acts,and 
stock, to the amount of $4,073,048, had been issued by the state. Large donations of 
public lands were also given by the general government, to aid in its construction. 
The state of Illinois was thus a gigantic contractor on its own account. All the 
money received was to be paid into her own treasury, and to be appropriated to the 
construction of her own works. The fund commissioners were her agents, they stood 
with respect to her, precisely as the commissioners of the Union Bank stood with respect 
to that institution. In the opinion of the chancellor in the case cited above, he says 
“these state securities in the hands of its agents, were not an article of merchandise. 
The object was to borrow money, not to sell stock in the way in which stock, held by 
individuals, is sold.” In the Mississippi case, the direct reverse of this is true. The 
Union Bank might, perhaps, before it had received the money of Mr. Biddle, have taken 
the same grounds that Illinois took. Besides, I//inots did not receive the money. Her 
course was altogether proper, and such as became the dignity of a sovereign common- 
wealth. “Jt nerer contended for the bonds parted with hy Delafield, in good faith, nor 
denied its legal and moral obligation to pay them when passed into the hands of innocent 
and bona fide purchasers.” See letter of Richard F. Barret, Esq., fund comimissioner 
of Ilinois, published in 4th Hazard’s Register, page 32. 

The state debt-of Hlinois is now over 813,000,000, and “nota single work is com- 
pleted or in a condition to produce revenue to the state.” American Almanac, 1542, 
page 107. 

From the earliest period of the sales of the public lands, to 30th September, 1838, 
this state has had granted to her, by the general government, 1,537,317 acres of the 
public lands, being at the government price &1 25 per acre, equivalent to &1,921,646. 
That portion granted to her for roads and canals, is 4"0,000 acres, equal at the same 
rate, to $600,000. Letter of Secretary of Treasury, February 7, 1839. 

The general government has also granted to her, to aid in building her great canal, 
lands. * the estimate of which is equal to the whole cost of constructing the canal,’ 
namely, $7,000,000. This is specifically pledged for the redemption of the state bonds 
as indeed is, almost, the entire property of Illinois. 1 Hazard’s Register, 1839. 
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In Johnson’s dictionary, par is defined to be “a state of equality, 
equivalence, equal value.” ‘The par of these bonds was two thou- 
sand dollars. Did the agents of the Union Bank, when they sold 
this stock, agree to take less than two thousand dollars per bond? If 
they did, they transcended their powers. But the contract with Mr. 
Biddle shows, that such was not the case. ‘The stock was sold for its 
full value. Its reputation was not injured by the transaction. The 
mode in which payment was to be made, forms an independent branch 
of the contract. ‘There is no necessary inconsistency between a credit 
sale and a sale for par. 

The statement of the governor, then, that the bonds were sold for 
less than their par value, is incorrect in point of fact. ‘They were sold 
for the amount expressed on their face. ‘The whole five million dol- 
lars were actually received by the Union Bank. The scrip went into 
the market without depreciation, without indication of diminished con- 
fidence in the ability and will of the state to redeem it. The true 
statement of the operation is, that the terms of sale were such that an 
amount of interest was required to be paid by the bank, which, upon 
an account taken, ditninished its net receipts. With this the state had 
no concern. ‘The bank exercised its legitimate powers in acceding to 
such terms. Because the contract might have been improvident, it 
does not therefore follow that it was illegal. 

Again, the governor objects that “ the currency in which the bonds 
were made payable, was changed from current money of the United 
States to pounds sterling of Great Britain, at the rate of four shillings 
and sixpence to the dollar.” By this change he says $901,343 were 
lost. 

The answer to this objection is, First: That if the bank had 
a right to change the currency as stated, the loss consequent upon the 
change is immaterial, if four and sixpence sterling is not an unreason- 
able rate. Second: That the governor misstates the fact. 

The bank was authorized to designate the place where the princi- 
pal and interest should be paid. ‘They designated London, and the 
following is the form of the indorsement. ‘‘ The President and Di- 
rectors of the Mississippi Union Bank hereby designate the Agency of 
the Bank of the United States in the city of London, as the place of 
payment of the within bond and interest, and hereby assign and trans- 
fer the same for value received to bearer, being equal to four hundred 
and fifty pounds sterling, and guarantee the payment of the same at 
the place designated.” 

This indorsement shows, that the currency of the bonds was not 
changed. It is, as to the point of currency, only an assertion by the 
bank, that two thousand dollars are equal to four hundred and fifty 
pounds sterling. It is not an agreement to pay only in currency of 
Great Britain, but to pay in that currency, or in dollars, at the option 
of the holder. ‘This objection of the governor is the more unaccount- 
able, because such an arrangement was essential to a negotiation of 
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the scrip. It must have been anticipated by the legislature, when 
they authorized the scrip to be issued. 

Let us examine the course to be pursued in the redemption of the 
bond when its time has expired. The Union Bank was authorized to 
designate the place of payment of principal and interest. It might, 
therefore, have selected the city of Calcutta or the island of Honolulu, 
and the state would have no legal right to complain. No complaint 
is made because London is selected. When the twenty years ex- 
pired, therefore, two thousand dollars must be produced in London. 
The bank could take two thousand silver dollars and transport them to 
that city, and take up the bond. If the bank failed to do so, the 
state would be compelled to take its place. Or, instead of the specie, 
it might draw against its consignments of cotton —or it could pur- 
chase and remit a bill of exchange bought in this country. But who 
is to pay the freight, interest and insurance of the specie? Who is to 
pay the premium of exchange? The bank or the state beyond 
all question. The contract is to place in London two thousand dol- 
lars in specie, and one or cther of these parties, the prinzipal or surety, 
must pay all the expense of getting them there. 

If the bank should draw upon its correspondent in dollars, the bill 
must nevertheless be paid in pounds sterling, for dollars are not cur- 
rent in Great Britain. If she buy a bill of exchange it must be 
drawn in the currency of the place where it is payable. Who shall 
say, then, how many pounds sterling are equal to two thousand dol- 
lars? When the time arrives for the payment to be made, that ques- 
tion must be answered unless the dollars are transported in coin, 
The indorsement, therefore, only anticipates the time, and establishes 
the present value of the dollar. ‘The contract of the indorsement is, 
that if the bank choose to pay the freight and other expenses of 
transporting the specie to London to liquidate the bond, it can do so. 
If, however, the bank find it more to its advantage to send a bill, it 
can do so, in which case four hundred and fifty pounds sterling shall 
be deemed equivalent to two thousand American dollars. 

If there be any loss in the payment, it is a part of the contract, 
both of the state and the bank, to sustain it. The holder of the bonds 
is not to be at the expense or the trouble of transporting his money to 
London, nor is he to sustain any loss, or to realize any profit on the 
difference of exchanges. All that, for better or worse, happens to 
the bank. 

Under no circumstances, therefore, can the indorsement be truly 
said to change the currency in which the bonds are payable. Nor 
with any more justice can the bank be said to have lost any thing by 
the arrangement, because the relative value of the pound sterling and 
the dollar is subject to fluctuations beyond the control or foresight of 
the parties. 

We come now to the charge, that the contract for the sale of these 
bonds was fraudulent. Governor McNutt’s argument upon this 
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point is as follows: ‘The contract was guaranteed by the Bank 
of the United States. ‘The whole of the money was paid by that in- 
stitution. ‘The name of Mr. Biddle was merely used as a device to 
get round that clause in the charter of the Bank of the United States 
which prohibits her from dealing in state stocks. The currency in which 
the bonds were payable was changed from dollars to pounds sterling 
to give a false coloring to the transaction, and make it appear that the 
bonds were sold at par value. The principle is universal that fraud 
vitiates all contracts.” Again: “It was fraudulent on the part of 
that bank, inasmuch as the contract was made in the name of an in- 
dividual, when in fact it was for the benefit of the bank, and payment 
was made with its funds.” 

The allegation of a fraudulent sale is, therefore, unsupported. The 
vendors parted with the bonds in good faith. If there be any fraud 
in the case it is in the purchase. The Bank of the United States 
was the guilty party, and the state of Mississippi steps forward as the 
champion of her innocent and deceived institution, the Union Bank. 

Fraud is defined to include “ all acts, omissions and concealments 
which involve a breach of legal or equitable duty, trust or confidence 
justly reposed, and are injurious to another, and by which an undue 
or unconscientious advantage is taken of another.” 1 Story on Eq. 
197. Was the Union Bank cheated by this transaction? Was any 
undue or unconscientious advantage taken of it? Was any trust re- 
posed by this institution violated, or confidence abused by the Bank 
of the United States when it paid the five millions in cash? Surely no 
sensible man will hazard an affirmative answer. ‘The very idea of fraud 
implies deceit. Robbery is not fraud. The man who thrusts his 
dagger at your throat and forces you to part with your purse to save 
your life, commits a high-handed outrage against your natural and 
social rights, but in no sense can be said to commit a fraud. He has 
at all events the merit of boldness. The Bank of the United States, 
when it advanced its money to the Union Bank, perhaps committed 
an illegal act. It may have dealt in state stocks in violation of its 


- charter, but if so, it was no fraud upon the Union Bank. 


It is said, however, that the whole transaction was merely colora- 
ble, and that Mr. Biddle’s name was used to give a false aspect to 
the affair. ‘To this we reply, that it is a mere assumption, unsupport- 
ed by evidence. His knowledge of law should have taught the gov- 
ernor that fraud is never presumed, but requires full and explicit proof. 
There is little doubt that the cash paid by Mr. Biddle for the bonds 

came from the Bank of the United States. It is well known, how- 
ever, that about the same time he was speculating on his own account 
in cotton to an incredible amount, forming a true /eonina societas with 
that institution, himself enacting the part of the lion. ‘The transac- 
tion with the Mississippi bonds was probably only another shape given 
to his speculations. If any profit should be realized by the resale of 
them, he was to have the benefit of it; but as it turned out that losses 
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would accrue because the stock fell, he chose to assign it to the bank 
at par, in payment of the money he borrowed to purchase it.’ 

But suppose it to have been merely a colorable transaction. Does 
that fact lessen the obligation of the sovereign state of Mississippi to 
redeem the bonds? Messrs. Hope & Co., or any other subsequent 
holders, may have reason to complain that they were deceived into 
buying bonds of an institution which had no right to sell them, and 
might, perhaps, rescind their contract. But is this defence tenable 
by Mississippi, who is the largest stockholder in the bank which 
originally sold them? Who has enjoyed her portion of the profits 
arising from the use made of the money ? Who as a stockholder, ap- 
pointed the agents who sold the bonds? Who by receiving the 
money, ratified the proceeding, and made herself a particeps criminis ? 
Who, by acts of her legislature, has procured out of this very money, 
loans to the amount of $175,000,* besides discounts to the amount of 
$25,000 more? Surely she shall not be allowec in foro conscientia, 
at least, to set up her own fraud, if such she choose to call it, in 
avoidance of the consequences of it. Let her first pay the interest 
due, and tender the amount of the principal, and she may then place 
herself recta in curia, and be better entitled to refuse farther per- 
formance of her contract. 

Such are all the legal arguments of Governor McNutt in support of 
his refusal. His political arguments are unworthy discussion. One, 
however, is of such extraordinary complexion as to claim a casual! 
notice. “The bank, [| have been informed, has hypothecated these 
bonds, and borrowed money upon them of the Baron Rothschilds ; 
the blood of Judas and Shylock flows in his veins, and he unites the 
qualities of both his countrymen. He has mortgages upon the silver 
mines of Mexico and the quicksilver mines of Spain. He has ad- 
vanced money to the Sublime Porte, and taken as security a mortgage 
upon the holy city of Jerusalem, and the sepulchre of our Saviour. 
It is for this people to say whether he shall have a mortgage upon our 
cotton fields and make serfs of our children. Let the baron exact his 
pound of flesh of Mr. Jaudon and the Bank of the United States, and 
let the latter ‘institution of our country’ exact the same of the Mis- 
sissippi Union Bank. ‘The honor, justice and dignity of the people 
of this state will not suffer them to interfere in the banker’s war!” 

In this choice specimen of executive eloquence, it is doubtful 
whether malignity or jacobinism be most conspicuous. The conclu- 
sion legitimately deducible from it is, that as Baron Rothschild is very 
rich, he can afford to lose five millions of dollars. And that, as the 
people of Mississippi are not so rich, their “ justice, honor and dig- 





1 The settlement of the balance due on his cotton speculation by a transfer of 
Texan bonds at par, is a key to this affair. See Report of Committee on Investiga- 
tion, p. 20. 

* Vide Stats. February 15, 1839; February 19, 1839; and April 19, 1839. 
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nity’ will suffer them to cheat him out of it because he is a Jew. 
The governor, therefore, makes war upon all rich bankers, and with 
the genuine spirit of Jack Cade, exclaims, 


— ‘you that love the Commons follow me ; 

Now show yourselves men, ’t is for liberty. 

We will not leave one lord, one gentleman, 

Spare none but such as go in clouted shoon, 

For they are thrifty, honest men, and such 

As would (but that they dare not,) take our parts.” 


We have now completed our review of the grounds assumed by 
Governor McNutt in justification of this extraordinary and daring 
breach of public faith. We do not believe he himself has any abiding 
conviction of their validity, but rather ascribe his course to that politi- 
cal insanity which has perverted the morals and clouded the judgment 
of many of the brightest intellects in the country. His reasons must 
fail to satisfy those who place public faith upon firmer foundations 
than the artificial distinctions and subtle refinements of law; and 
this brings us to consider other and more important grounds, upon 
which rests the obligation of Mississippi to redeem her bonds. 

** Justice is the basis of all society, the sure bond of all commerce. 
Human society, far from being an intercourse of assistance and good 
offices, would be no longer anything but a vast scene of robbery, if no 
respect were paid to this virtue, which secures to every one his own.” 
Vattel’s Law of Nations, c. 5. s. 53. Hac enim una virtus omnium 
est domina et regina virtutum. 

Between individuals, justice may be well enough administered by 
the courts; but where a sovereign community is concerned, an adher- 
ence to the unavoidable subtleties and necessary refinements of law, 
are inconsistent alike with its dignity and its faith. 

The foundation of all contracts with a sovereign community, is reli- 
ance upon its justice as well as upon its integrity. Individuals con- 
tract with each other not merely upon a belief in the existence of these 
virtues, but also with reference to and reliance upon the compulsory 
power of the law. In contracts with states, no such reliance can be 

had. They are above the reach of law. A healthy tone of moral 
sentiment ; well regulated public opinion ; the influence of the natural 
and innate sense of justice are the only securities on which creditors 
can depend, in their dealings with states. It is true, that Mississippi 
has wisely allowed itself to be made a defendant in its chancery 
court,’ yet it is above the reach of any process of the court. It 
cannot be imprisoned for contempt, nor is its property liable to 
sequestration, till a compliance with the court’s decrees. On the 
contrary the statute conferring this jurisdiction, provides that “no 
execution whatever shall issue on any decree in chancery against 





* Constitution of Mississippi, art. 7, s. 10, and Stat. 1833, c. 41. s. 72. 
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the state of Mississippi, whereby the state may be dispossessed of lands 
and tenements, goods and chattels.” It may well enough be doubted, 
whether, if the foreign holders of the bonds obtained a decision in 
their favor, it would be of any ultimate value to them. Their case 
has been prejudged, both by the executive and the people to whom 
he has appealed. If the chancellor were righteous enough and firm 
enough to disregard this indication of popular opinion, suppose him 
uninfluenced by dependence upon popular caprice for re-election to 
office, and to decide in favor of these creditors, should they come be- 
fore him; how long would it be before he was forced from bis high 
station by an outbreak of popular clamor?" The same spirit which at 
the ballot box, has declared in favor of repudiation, would intercept 
an execution of his decree ; for to the people through their represen 
tatives, the question would at last be sure to come. 

In proportion precisely as an individual is beyond the reach of com- 
pulsory process, should he be inclined to disregard the technicalities of 
mere law, and base himself upon the broader principles of natural jus- 
tice. This is still more necessary where an independent sovereignty 
is concerned, because it is more difficult to procure redress for wrongs 
committed by a state. ‘The relation between debtor and creditor, in 
all cases involving the repose of confidence, is preéminently a fiduciary 
relation when the debtor is a sovereign commonwealth. It should be 
distinguished by that uberrima fides, which scorns the strict letter 
of the contract, and regards its spirit and intention. “ ‘The same prin- 
ciples of equity which bind the consciences and govern the actions of 
individuals in dealings of a private character ought ever to regulate the 
conduct of states. More imperative, indeed, upon them rests the 
obligation of such principles, since their own views of justice and un- 
controlled will, constitute the only rules of their action.” * 

We place the obligation of Mississippi, to redeem her bonds upon 
the broad and immutable principles of justice. ‘The question is not 
whether by nice distinctions of Jaw she be able to escape her liabili- 
ties, but whether she be not in justice bound to redeem them, because 
the purpose of issuing her stock, was substantially answered. 

That such is the fact, no one, not even the governor, will be hardy 
enough to deny. It is apparent, from his own statement, that the 
Union Bank came lawfully into possession of the bonds. That they 





' The Judiciary of Mississippi is elective, from a justice of the peace, who tries a 
fifty dollar cause, to the chancellor who sits in judgment on the state. The latter 
holds his office only six years. Miss. Con. art. 4. 

* Governor Barry's message to the Michigan legislature, January, 1842. ‘ This 
state has a debt of about five millions and a half of dollars, and, what is peculiarly un- 
fortunate, the state has lost more than one third of the proceeds of the stock which 
has been issued, by the infidelity and insolvency of those with whom the loans were 
negotiated ; and even the amount received has not been expended in such a manner 
as to yield revenue to any considerable amount.’ American Almanac, 1*42, p. 106. 
What an honorable contrast does Governor Barry's course present with that of Gov- 
ernor McNutt. 
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were issued for the purpose of enabling that institution to raise money 
by their sale. That it actually received a large amount of money and 
applied it, apparently, to the purposes of its charter. ‘That the state 
itself received and used for its own purposes a considerable portion of 
this very money. ‘That the bank grossly imposed upon the state is 
admitted, but no suggestion is made that the Bank of the United 
States, or any subsequent holder of the bonds was in any wise cog- 
nizant of the fraud. ‘They had no control over the Union Bank, and 
were neither bound to know nor could know its conduct. Even had 
they been fully aware that the bank was misapplying the money it 
received, that knowledge would not affect the obligation of the state. 

Yet the fraud of the Union Bank, by which the state has been de- 
prived of many anticipated advantages, is the motive cause of that 
greater fraud upon its creditors which Mississippi undertakes to 
perpetrate. ‘The consideration of state dignity and faith; the tre- 
mendous moral influence of such an example; the deep blow it 
inflicts upon American credit, whether of individual citizens, corpora- 
tions, sovereign commonwealths or the federal government ;_ the 
indelible and fatal stain upon our national honor, are all disregarded. 
Resort is had for justification, not to enlarged considerations of natural 
justice, but to the narrow technicalities of municipal law ; not to the 
comprehensive reasoning of an enlightened statesman, but to the cun- 
ning refinements of a pettifogging attorney ; and the grave question of 
state honor is discussed by the governor as if the commonwealth were 
an insolvent client, whom he was laboring to save from a jail. 

It may, however, be said, that the sale of these bonds was either 
legal or illegal. If the latter why should the state be holden to re- 
deem them, when an individual, under the same circumstances, would 
be exempted? Shall it be at the mercy of every fraudulent agent it 
happens to employ? By no means. Had these bonds been surrep- 
titiously put into circulation ; had the great seal been counterfeited, or 
the signatures forged, no one would say that the state was in any wise 
bound to redeem them. 

If this money actually received by the bank, had, under precisely 
the same circumstances, gone into the treasury of the state, the nicest 
stickler for legal strictness would not hesitate to say that the state 
should refund it. What essential difference in the equity of the case 
is made, that the money went into the possession of the party ap- 
pointed to receive it? Had the bank been honestly conducted ; had 
it realized its anticipated profits; had Mississippi succeeded in its 
banking speculations, who can doubt that this army of pigmy objec- 
tions would not have been raised ? 

What substantial difference is made by the fact that the institution 
was corrupt? Over its management no bond-holder had control, nor 
even the right of inquiry. The state had its own directors ; was 
itself the largest proprietor; had prescribed its own rules, and bad 
over it almost omnipotent power. Although a legal distinction is 
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made between the state acting in its sovereign capacity and as a spec- 
ulating proprietor of bank shares, yet before the common sense of 
mankind, it is, and forever ought to be, precluded from advancing the 
fraud of that institution as an excuse to escape from its unfortunate 
liabilities. ‘The money was paid upon the faith of the state, to per- 
sons legally entitled to receive it. What became of it afterwards the 
state and stockholders have alone any concern. 

But, says Governor McNutt, the bonds were sold below par, and 
were to be paid in sterling currency. Whence large suis have been 
lost to the bank which is therefore less able to indemnify the state. 
So far as this is intended as a legal defence, it is totally untenable. 
Is it any more so as an equitable defence? ‘The argument amounts to 
this; that as the bank wasted four millions, Mississippi will not redeem 
her promise; because, by the nature of the contract on which the 
money was received, it was precluded from having one more million, 
to waste in the same way! A singular objection to advance directly 
after the exposition made to the degislature of the; utter rottenness of 
that concern. Were this argument even plausible, it would affect 
only the obligation to repay more than the actual amount received. 

Allowing, therefore, all Governor McNutt’s positions to be sound 
law, we hazard nothing in asserting the universal sentiment of honor- 
able men to be, that Mississippi is equitably bound to redeem her 
bonds. Were a merchant under similar circumstances to set up against 
the payment of his debts, this defence of Governor McNutt’s, he 
would never again dare to show himself on ’change, should every 
court in the country decide in his favor. Already in a neighboring 
and eminently commercial commonwealth does a merchant of high 
standing atternpt to escape the effect of a contract upon the ground, 
that the indorsement of a sealed instruinent is not binding. Already 
has no measured reprobation been bestowed upon this course, although 
a compliance with his engagement may possibly ruin him. The 
success or failure of the defence will not alter public opinion as to its 
character. 

Shall more scrupulous honor be expected of an individual than of a 
sovereign state? Will public opinion, by which we mean, not the 
clamor of an interested multitude, but the judgment of high-minded 
men, be more favorable to the latter than the former? We think not. 
The voice of condemnation will swell in louder and more unequivocal 
tones against a state, which, resting upon its sovereign immunity, 
declares itself above compulsion and deaf to the voice of justice. 

Individuals lose their character and are punished for the crimes they 
commit. Fraud and robbery, however perpetrated, whether by the 
devices of cunning, or the arm of violence, receive the retribution of 
the law and the odium of society. Even those huge associations, 
which have been suffered for so many years, like beasts of prey, to 
devour the substance of society, and to taint the moral atmosphere 
with corruption, find the influence of their members and the power of 
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their wealth insufficient to protect them. In a community where all 
moral sense is not yet obliterated, which is still within the pale of 
Christian nations, and under the influence of Christian principles, the 
state of Mississippi will not escape the scorn it merits for this stupen- 
dous fraud. 

The states of this Union have generally withdrawn themselves from 
the jurisdiction of any court, whether federal or of their own creation. 
No remedy lies against them in favor of injured creditors. The sole 
resort is a supplication to their justice or an appeal to their fears. The 
former is declared by the official authorities of Mississippi to be useless 
and the latter must involve the nation in a war. By its independent 
sovereignty it defies the national judiciary. Its agents close the halls 
of legislation, declare the case already decided, and announce its de- 
termination never to perform its promise. Confidence in its own 
courts is prostrated by its executive. ‘The people sanction and adopt 
his acts by ranging themselves, in a popular election upon the side of 
those who raise the banner, and shout the cry of “ repudiation.” 

Thus does christendom, for the first time in history, witness the 
astounding occurrence of a christian community taking advantage of 
its station in the civilized world, to commit an act which would make 
the cheek of an Arab burn with shame. ‘The commercial world is 
astonished by a declaration that debts honestly incurred upon the 
pledged faith of a commercial state shall never be discharged. 
American patriotism and pride are mortified and humbled by a spec- 
tacle of one of their own number, with an increasing population 
and extended wealth; which produces the great staple of the 
country, ‘“‘equal in value to one fourth of the whole crop of the 
Union, which yields an amount equal to one seventh of the whole ex- 
ports of the United States of domestic growth, and whose immense in- 
crease in the growth of corn, oats, wheat and rye, and its large amount 
of cattle, horses and swine raised by its planters, have already made it 
independent of other states for the necessaries of life,”! violate its 
honor and trample upon its faith, to escape the payment of five mil- 
lions of dollars, the use of which its citizens have enjoyed! Every 
honorable merchant and honest man, every genuine philanthropist and 
sincere patriot, every upright statesman whose conscience is not seared 
by the demon of party, every American citizen who desires the pros- 
perity and regards the character of the Union, all, all must unite in 
unmitigated reprobation of this atrocious fraud. 

The people of Massachusetts are deeply concerned in this question. 
No one doubts that our debt will be punctually paid. The honor of 
Massachusetts has ever been and ever will be above suspicion to those 
who know her. But the disgrace of one portion of the Union is, in 
one sense, the disgrace of the whole. Foreigners will not be apt to 





' Governor McNutt's Annual Message, 1841. 
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separate in condemnation one part of this great country from another. 
The states are embarked in a common bottom, united by a common 
tie, with one character, one interest, and one policy. ‘The dishonesty 
of one member inflicts a stain upon the American name, to be borne 
alike by the revolutionary repudiation of Mississippi, and the cautious 
conservatism of Massachusetts. 

The moral effect of the example of Mississippi deserves to be con- 
sidered. 

No one can be blind to the truth, that within ten years, and 
especially within the last five, public morality has been gradually un- 
dermined. It is not our province to discuss the causes of the fact ; 
the fact alone is all we are concerned to know. Petty crimes have 
increased. Mobs, riots and lynch law are of daily occurrence. Fraud 
in every gradation, from the trifling tricks of a timorous thief to the 
barefaced bribery of a beggared bank ; robbery, arson and murder in all 
varieties of horrid shapes, are the disgusting details of decaying 
morals. 

That our national independence is founded upon the intelligence 
and virtue of the people, is a truth become stale by repetition, but 
which cannot be too often repeated. We point in vain to our public 
schools, to the universally accessible means of education; tn vain do we 
boast that in a multitude one individual can scarcely be found unable 
to read and write ; our splendidly endowed institutions will be worse 
than useless, if the virtue of the people keep not pace with their in- 
tellectual progress. Intelligence and morality must exist together ; 
neither alone can preserve our national existence. Better that the 
people should be as ignorant as the serfs of Russia or the cannibals of 
New Zealand, if they disregard that standard of virtue, without which 
public education is but a torch destined to wrap the institutions of the 
country in the blaze of a general conflagration. 

Non nobis solis neti sumus, ortusque nostri partem patria vindicat, 
partem amici. ‘The influence of individual example is inculcated by 
our preachers asa maxim of Christianity ; it should be promulgated by 
our statesmen asan axiom of politics. If individual character be im- 
portant to social relations, where the people have comparatively slight 
political influence, it is eminently so in our country where they control 
the destiny of the nation. ‘The more prominent his station, the more 
scrupulous should an American citizen be, that his declarations and his 
acts furnish no encouragement to a sin, which, unless checked, bids 
fair to be a national characteristic. 

In the present depression of popular morals, who can, therefore, 
doubt the pernicious tendency of repudiation upon individual virtue ? 
It is in vain that nice distinctions and metaphysical differences are arrayed 
to support it. They will be neither regarded nor comprehended. The 
great fact will alone be recollected, that a sovereign state has refused 
the payment of a debt which justice requires it to pay. Many a petty 
villain, imprisoned for his crimes, will denounce the partiality of the 
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law which visits its ietribution on him, but suffers dignified wickedness 
to escape unscathed. ‘There may be still more occasion for us to la- 
ment, that we 

— ‘have seen corruption boil and bubble, 

Till it o'errun the stew; laws, for all faults; 

But faults so countenane’d, that the strong statutes 


Stand like the forfeits in a barber's shop, 
As much in mock as mark.” 


We are now indebted to European creditors more than two hundred 
millions of dollars. ‘The money was advanced upon our solicitation, 
and with reliance upon our national honor. ‘These creditors, many of 
whom sought in American securities, investments, not for extravagant 
gain, but for certainty of income and safety of principal, are not the 
avaricious Shylocks Governor McNutt would induce his constituents 
to believe. ‘They became creditors, because they were solicited to 
be, and accepted what terms were proposed. They saw a young and 
vigorous nation, striving with magnificent energy, to develope its re- 
sources. ‘They saw the lavish profusion with which Providence had 
poured forth its bounties on this favored region, and that a people, so 
blessed, should become bankrupt, was never imagined. 

The enormous sum borrowed has been wasted. Speculations lave 
failed ; plans are defeated ; anticipations of wealth have faded like a 
morning dream. The debt, however, remains. The imprudence 
which contracted it, cannot diminish the obligation to repay it, and we 
will be the last to believe that the whole of it will not, sooner or later 
be discharged. If, however, the doctrine of Mississippi prevail ; if it 
be not indignantly frowned down by the moral sense of the community, 
the country must rank on the same level with that abandoned herd of 
plunderers whose deeds have astounded the world. 

Already bas repudiation raised its horrid cry in Pennsylvania. 
Thanks to the independent firmness of her noble executive, to the 
patriotic virtue of her enlightened legislature, it finds no foothold there. 
Thanks to the virtue of her people, who, uncorrupted by that mass of 
profligacy she has so long unwittingly cherished, support her magis- 
trates in maintaining the honor of the American name. But can we 
rely upon the continuance of this tone of mind? Demagogues are 
not wanting there to raise the piratical standard of Governor McNutt. 
Repudiation is agitated ; the miseries of taxation are proclaimed ; the 
Shylocks of the East are holden up to alarm the people for their inde- 
pendence. Governor McNutt has triumphed over justice, and his 
doctrines, at least in his own state, are adopted by the people. 

Has his example had no effect upon Michigan? None on Illinois?’ 








1 It is due to this state to say that she has not repudiated although “some good men 
both in and out of the legislature honestly think" “ that bonds illegally sold by the 
former agents of the state, but now in the hands of innocent purchasers, should not 
be paid.” Mr. Barret’s letter, ubi supra. This letter is too long to be inserted here 
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Will it have none upon Pennsylvania and the other indebted states ? 
When the alternative of direct taxation or repudiation is distinctly pro- 
posed, the virtue of the people will be put to its test. If the legal 
and political sophistry by which Governor McNutt has undertaken to 
justify himself be admitted by the country, it needs no great foresight 
to predict that, when an unworthy servant is raised to the executive 
chair, who shall also employ the influence of his station to excite po- 
pular clamor against the payment of the debt, he will find a precedent 
in the course of Mississippi, and consolation for his infamy in the sup- 
port of the people. 

Such, then, is the moral influence of the Mississippi doctrine. It 
has broken the ice —‘“‘ Ce mest que le premier pas qui coute.” It 
offers a temptation which the moral firmness of the country may not 
be, but which we trust in heaven it yet is, great enough to resist. It 
has shown to what extent fraud may be carried with impunity. How 
much farther effect it shall have, rests with the people to determine ;_ but 
if not received by them with unequivocal and universal reprobation, they 
removed the first barrier to a mighty flood of wickedness, which once 
in motion will hurry to a vortex of ruin the character and independence 
of the nation. 

We have left barely space to allude to some of the practical con- 
sequences of this doctrine. The holders of Mississippi bonds will 
not rest contented with Governor McNutt’s exposition of the law. 
They will endeavor, in some mode, to obtain redress. What course 
can be taken? ‘The state of Mississippi allows them to sue her in her 
chancellor’s court. Will they avail themselves of the permission ? 
What an idle waste of money for these creditors to seek justice in her 
courts! Her chancellor is elected by the people for six years. His 
term of office is about expiring. ‘This fact indicates the sort of justice 
reasonably to be expected. ‘The circumstances are an adiirable 
commentary upon the policy of an elective judiciary. 

But suppose the chancellor to be firm enough and righteous enough 
to decide against the state; and we have no reason, from any know- 
ledge of his personal character, to suppose that he would not impar- 
tially administer the law. With their decrees in their hands the bond- 
holders must petition the legislature for satisfaction. The result is 
obvious ; who would dare vote for the payment of a repudiated debt ? 

How unbecoming, therefore, was it in Governor McNutt, to pre- 
judge this case, and after first destroying all confidence in the integrity 








It explains the course of the state, and frees it as a state, from the imputation of coun- 
tenancing the accursed doctrine of repudiation. 

See also the letter of Samuel B. Ruggles, Esq. to Messrs. Lewis Townsend & Co., 
November 28, 1-40, in which it is stated that “ the question arising in the cause as to 
the legality of the original sale of the bonds to Mr. Delafield, by the fund commission- 
ers, is a matter resting exclusively between him and the state, in no way affecting 
third parties holding bonds, who are not bound either to prove or know or inquire how 
or by whom the bonds were originally put in circulation.” 4 Hazard's Register, 430. 
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of the judiciary, though it may exist in a high and honorable degree, 
to render its exercise nugatory by arraying against the foreign credi- 
tors of the state the low and venal passions of the mob. 

What other course remains? Shall they appear as plaintiffs in the 
federal courts? These have no jurisdiction over sovereign states. 
Shall they petition congress? Cui bono, when so many domestic 


claimants are, year after year, denied a hearing by the interference of 


party tactics and the miserable brawls of its members? An applica- 
tion to congress, even were there no constitutional objections in the 
way of redress, would be more futile than an application to the justice 
of the Mississippi legislature, for the last would settle the question by 
a prompt refusal; the former would wear patience thread-bare by 
delay. 

Ouly one of two courses remains. They must petition their own 
government to make it the subject of diplomatic negotiation with ours, 
or they must seize upon Mississippi property, wherever found, and pay 
themselves. 

If they adopt the former course, so many grave questions will at 
once arise, that a definite location to the eastern boundary may 
sooner be expected than a termination to the discussion. 

Is the federal government authorized to interfere? Suppose it is. 
Shall congress pay the amount out of the national treasury? What 
would this be but an assumption of the state debts, and a premium to 
repudiation throughout the country? If done in one case why not in 
all? Such a course would be as demoralizing and insane as the ex- 
travagance which incurred the debt. 

But if the federal govérnment should conclude to pay the amount, 
shall it not require a repayment? How can such requisition be 
enforced? Shall taxes be imposed on Mississippi? It is unconstitu- 
tional. Taxes must be uniform and equal. Shall she forfeit her 
portion of the proceeds of the public lands? Would Mississippi sub- 
mit to be thus indirectly forced to pay a debt she had deliberately 
repudiated ? Her share is not enough to cover the interest, and besides 
who shall guarantee the continuation of the distribution or any other 
national policy ? 

In whatever mode the subject is approached, the weakness of the 
federal government is apparent. Negotiation would be inordinately 
protracted and finally fail in its object. 

But suppose, what would doubtless be the case, that the federal gov- 
ernment should refuse to interfere, because in its commercial operations a 
sovereign state is a mere individual.' What would then result? Either 





1 The answer of the acting Secretary of State to the pathetic complaint of a holder 
of some of this valuable stock, may indicate to our European friends what sort of 
assistance is to be expected from the general government, in case of an official nego- 
tiation. A Mr. J. Hawker, “ Clarencieux king at Arms,” wrote to the President, per- 
sonally, (not to the Secretary of State,) on Ist October, 1841, stating that he always 
considered the American people almost as his own countrymen, being descended from 
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Holland will consider herself justified in demanding of the federal gov- 
ernment the liquidation of the debt, with war as the alternative, or 
Messrs. Hope & Co., choosing to right themselves, will seize Missis- 
sippi property wherever found, and thus compel us to take up arms in 
defence of that state. 

Should these creditors insist upon some recompense for their injury, 
and our government interferes, either a civil war, or a national debt of 

| two hundred millions is the consequence. Should it refuse to inter- 
' fere, then there is a war with Holland. 
; It is true, that, apart from the disgrace of it, such a war is not to be 
feared. Holland may pause, before she inclines to provoke our 
strength. ‘To disburse from her own treasury, the amount stolen from 
her citizens by superior power, may be a less evil to her than the mis- 
ery of a war, in which she would inevitably fail. If repudiation, there- 
fore, be confined to Mississippi, no very great practical consequences 
may result to the nation, except so far as the federal government, in 
being compelled to tolerate so enormous a fraud, will excite the con- 
tempt of the civilized world. But should this detestable doctrine ex- 
tend, as it may do, to other states, the probability of a war with all 
christendom will be reduced to a certainty. 

Whether or not repudiation offers to foreign nations a justifiable 
cause of war, we will not now discuss. We hold, that it does, 
and perhaps on some future occasion may attempt to prove it. 
Under such provocation for hostilities, however, other causes would 
soon arise, and no peace could be expected without a settlement of 
the debt. 

Most of our state bonds are in the hands of English capitalists. 
We have already so many causes of complaint against that arrogant 
" power, that probably nothing but the strong commercial ties which 
unite us with England, nothing but mutual interest has long since 
prevented us from coming to a rupture. Let it once be understood 
that the basis of commercial intercourse, good faith, is destroyed, what 
interest will keep us at peace? of what value will our commerce 
be to England if wholesale robbery is officially countenanced ? 
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the same stock, and that he “could most safely trust to the honor and integrity of the 
several states.’’ Therefure, he “ purchased eight bonds of the Mississippi state, for 
one thousand dollars each,” and “ induced a friend to purchase four more!” “ We 
' considered our money as safe as in the Bank of England, and that the state of Mis- 
sissippi had every opportunity of laying out its funds to the greatest advantage, in 
the vast extent of its back settlements.” Perhaps if Mr. Hawker had known that 
this money was to be employed in enormous banking speculations and not in internal 
improvements, he would have been more cautious. 

The Secretary in replying to the request, that the President “ will exert himself in 
healing this breach of national faith,’ namely, a failure to pay the interest due in June, 
1841, says that it ‘is a matter over which he has no control,’ and that “ it is not at all 
within his constitutional power to afford any relief, or to interpose in any manner.” 
See correspondence, published in National Intelligencer, January 26th, 1-42. How 
many persons situated in the same way will associate the American name with every 
species of dishonesty and fraud ? 
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We will not pursue this theme. We have suflicient confidence in 
our countrymen to believe that their foreign debt will be paid. Bound- 
less wealth, exhaustless resources are at ‘their disposal. Activity and 
enterprise, without parallel in the history of the world, stand ready 
to develope them. ‘Time and determination to do justice are all 
which are required, and the blessing of heaven must attend their 
righteous labor. 

“Let us hope also that, although “a wonderful and horrible thing 
is committed in her land ; though her prophets prophesy falsely, and 
the priests bear rule by their means, and her people love to have it 
so,” a better feeling will soon pervade our sister state ; that the vir- 
tue of her citizens may soar superior to the sordid policy of her 
governor, and that the black cloud with which repudiation has envel- 
oped the American name may be dissipated by the returning light 
of that “‘ queen of virtues,” which can alone secure our prosperity and 
independence. 


NOTES. 


Page 411. In the Banker’s Circular of December 10th, 1841, a part of which is 
published in the New York Herald of 25th January last, it is said thatof the Mississip- 
pi bonds $1,570,000 were pledged by the Bank of the United States, to secure in 
part the payment of their last loan. 


Page 413. It has been denied that the Mississippi elections of 1841, were any 
indications of the popular sentiment, as to repudiation. The following extract from 
the message of Governor McNutt, to the legislature of 1842, may throw light on the 
subject. 


‘* The letter referred to,” (that to Messrs. Hope & Co.,) “ will place you in full pos- 
session of the grounds upon which I have deemed it my duty to advise the bond-hold- 
ers, that this state will never pay the five millions of dollars in state bonds delivered 
to the Mississippi Union Bank, or any part of the interest due or to become due there- 
on. 4n appeal has been made to the sovereign people of the state on this question, and 
their verdict from which no appeal can be taken, has triumphantly sustained the princi- 
ples for which I have long contended.” 

In farther confirmation of the position assumed in the text, see the inaugural ad- 
dress of his Excellency Tilghman M. Tucker, the successor of Governor McNutt, in 
which the former says, ‘‘The question as to the liability of the state, on account of the 
Mississippi Union Bank, may obtrude itself on your consideration. For myself, I con- 
sider that important question settled by the highest tribunal known to free govern- 
ments. I mean the people themselves ; they having decided in effect that the transaction 
connected with said bank, both in its conception and final consummation, were not govern- 
mental, but were, on the contrary, individual transactions performed not only without the 
authority of the constitution of the state, but contrary to the erpress provisions thereof.” 
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Supreme Court of Ohio. 


RECENT AMERICAN DECISIONS. 


Supreme Court of Ohio, December Term, 1841, in Bank. 


Lesser oF Wuirney & orHers v. WesTENHAVER AND Wess. 


The saving clause in the statute of limitations, does not allow successive disabilities, 
in different persons, to take a case in ejectment out of the operation of the statute. 


The words “ beyond seas,” in the statute of limitations of a state, mean without the 
jurisdiction of the state. 


Esecrment. ‘The facts in the case were as follow: Elisha Whitney 
became seised, in fee, of the premises, on 2d July, 1792. He died 
22d February, 1807, having devised the same to his widow, Eunice 
Whitney. She died, intestate, 28th April, 1819, leaving the lessors 
of the plaintiff her heirs. ‘The defendants and those under whom 
they claim, have been in possession since 1805, claiming title. The 
said Elisha, Eunice, and the lessors never have been, or either of them 
within the state of Ohio. And the question presented was, whether 
the plaintiffs were barred by the statute of limitation. 


Grimke J. delivered the opinion of the court. As the plaintiffs 
and those, under whom they claim, have always been non-residents of 
this state, the question which arises, is whether the former are within 
the exceptions in the statute of limitations, in favor of absentees. 
This is the first time that this question has been made in the courts of 
Ohio, which may seem remarkable, as controversies must have re- 
peatedly arisen, involving a consideration of the same point. But it 
frequently happens that principles, the most firmly established, entirely 
elude observation, until some startling controversy springs up, which 
rouses the mind to a survey of the whole field of dispute. In Perry 
v. Jackson, (4 D. & E. 516,) Lord Kenyon remarks, as surprising, 
that it was the first time the question in that case had arisen, in an 
English court ; and yet it was one which could not have been of un- 
frequent occurrence. Some accidental circumstance suddenly drew 
the attention of the mind to it in that particular instance. 

The saving clause in favor of non-residents is the same in the act 
of 1804 and in the act of 1810. They both contain an exemption 
for persons “ beyond sea,” at the time the cause of action accrued ; 
and this term “ beyond sea” has received a fixed signification in Ohio. 
It means persons out of the state; although they may have been in 
the United States. If it were confined literally to persons, who were 
on the other side of the Atlantic, the consequences would be that in- 
dividuals residing in Mexico, or Buenos Ayres, would be placed on 
the same footing, as those residing in the state of Ohio. I cannot 
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help thinking, however, if the question were a new one, that it would 
better promote the ends of justice and public tranquillity to say, as the 
courts of Pennsylvania have, that the statute referred simply to persons 
who were beyond the bounds of the United States. A non-resident 
does not, like an infant, a person non compos, Xc., labor under any 
disability to sue, either mental or legal. Information circulates so 
readily through every part of our country, that no one who possesses 
an ordinary degree of vigilance, can be unapprized of his rights. And 
the absentee has the double advantage of being able to sue, either in 
the federal, or state courts. ‘The construction which has hitherto been 
given to the statute, confers upon them a treble advantage. It per- 
mits them te lie by until property, which was of no worth, has acquired 
a very great value in consequence of the labor of residents, from whom 
everything is then suddenly torn. 

One remark, which | would now make and which is more immedi- 
ately to my present purpose is, that the construction which has actu- 
ally been given to the law is by no means founded on its literal mean- 
ing, but has been supposed to be in conformity with the intention of 
the legislature. In other words, it is admitted to be a sound maxim, 
that in ascertaining the meaning of a law, it is often necessary to in- 
quire, what was the intention in passing it. It is a principle which 
should be made use of very cautiously; but it is one of undoubted 
force and application. 

The statute which was of force when the present cause of action 
arose, declares “ that if any person, or persons, are beyond sea at the 
time the right accrued ; every such person or persons shall have a right 
to sue within twenty years after he, or they, came into the state.” If 
the heirs of Elisha Whitney, the present plaintiffs, are within this ex- 
ception, as well as Elisha Whitney himself was, they are entitled to 
recover. And that depends upon the determination of a question, 
which has been greatly agitated, both in England and this country — 
whether an heir can unite his disability with the disability of his an- 
cestor. In other words, whether successive disabilities in different 
persons are within the true meaning of the statute of limitations. 

The case of Stowel v. Louch, (Plowd. 353,) was the first in which 
the question was discussed, whether the exception in favor of infants, 
was confined to the person to whom the right first accrued, or whether 
it was extended to the heir who was an infant at the time the title 
descended to him. The case, we are told, was argued with great 
ability, twice in the Common Pleas, and twice in the Exchequer 
Chambers, before all the judges of England, and it was determined 
that the exception extended only to such infants, to whom the right 
accrued ; and that no such right had, at that time, descended, for the 
ancestor was then alive — that the plaintiff being an infant when his 
father died, was of no consequence, because the exception expressly 
afforded the excuse of infancy to those only, to whom the right first 
accrued. It was observed, that if every heir should be allowed the 
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full period of limitation, after he arrived at twenty-one, the controversy 
might be delayed many hundred years, for, the heir of the heir might 
labor under the same, or some other, disability and so on, successively, 
for several generations. And when the title came ultimately to be 
tried, the evidence on which the defendant’s title was founded would 
have been lost in obscurity. For the sake, therefore, of the public 
repose, as well as in accordance with what seemed to be the evident 
intention of the legislature, the heir was denied the privilege of shel- 
tering himself under his disability. ‘This case did not present an in- 
stance of successive disabilities, because, the plaintiff’s father never 
himself labored under any disability. It is of the same importance, 
however, as if it had ; because it determines the material question, who 
is the person that may take advantage of the exception, he to whom 
the right first accrued, or the person to whom it afterward descended. 

But the case of Doe vy. Lesson, (6 East, 80,) is similar to the pre- 
sent. ‘There, the owner of the estate was dispossessed when he was 
an infant. He died in infancy, leaving an infant sister, his heir, and 
it was held, she was not allowed a period of twenty years, after the 
death of her brother, within which to bring her ejectment. As re- 
marked by Lord Ellenborough, the time allowed by the statute for 
making an entry might be indefinitely postponed, if a different con- 
struction were given, “ that there was no calculating how far it might 
be carried, by parents and children continuing under disabilities, in 
succession.” 

The case of Eager v. Commonwealth, (4 Mass. 182,) is a case of 
still greater importance, as it arose in ourown country. ‘The plaintiff 
was an infant, and before the termination of her infancy, the disability 
of coverture accrued. But the Court held that the disability, which 
should have the effect of protecting the plaintiff, must exist, at the 
time the right first accrued; and as this was not the case, the statute 
was a complete bar. ‘This case, it will be observed, goes further than 
even the last. Mr. Blanchard, in his treatise on the Statute of Limi- 
tations, (1 Law Library,) remarks, ‘‘ that successive disabilities, in the 
same person will continue to him the protection of the statute.” But 
Eager vy. Commonwealth, does not countenance that doctrine. And 
I think it may be asserted, that whether successive disabilities exist in 
one and the same person, or in different persons, the law is the same ; 
and that it is only where several disabilities exist in one and the same 
person, and at the same time, that the statute aflords a protection. 

The doctrine taught in the above case has been confirmed by that 
of Bunce v. Wolcott, (2 Conn. 27,) where a female heir, being under 
age, at the time the title descended to her, and having married before 
she arrived at the age of twenty-one, it was decided that she could 
take advantage of the saving of the statute in favor of infancy only. 

If this were not the true doctrine; if disability were permitted to 
lap over disability, there might be no termination to many controver- 
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sies. As Lord Eldon remarks, “a right might travel through minor- 
ities for two centuries.” 

But the most full and elaborate of al] the cases is that of Demarest 

. Wynkoop, (3 Johns. Ch. Rep. 129,) where the same doctrine is 
il: oe and enforced with masterly ability. Indeed, this must be 
considered as the settled and established law in England and this 
country. There are but two cases which contradict it. Eaton y. 
Sanford, (2 Day, 523,) which was afterwards doubted in Bush vy. 
Bradley, (4 Day, 298,) and finally overruled in Bunce v. Wolcott, to 
which | have already referred. ‘The other is the case of Cotterell y. 
Dutton, (4 Taunton, 826.) It is entirely opposed, however, to the 
preceding English determinations, as well as to the opinions of the 
profoundest lawyers in that country. 

But the proviso in the statute of Ohio, is not the same as in the 
English statute, or in those of the other states, to whose decisions | 
have referred. The statute of limitations of Massachusetts, New 
York and Connecticut, are borrowed from that of James. It is this 
difference which creates the real difficulty in the case. If the provi- 
sion in our statute were the same as in those last, we might stop and 
rest satisfied with the great weight of reason and authority which have 
been thrown into one of the scales. But, as this is not the case, we 
are constrained to go further, and to examine, whether the difference 
is so great as to involve a totally different construction. 

In all the last named statutes, the period of limitation is prolonged, 
in favor of persons living under any of the disabilities mentioned ; al- 
though those disabilities existed, at the time the right first accrued. 
Under one of those, five, and under the others, ten years may be 
added to the twenty ; so that in some cases twenty-five, and in others, 
thirty years, but never exceeding that period, may have run out, be- 
fore the bar will finally operate. In other words, the infant, the non- 
resident, &c., are allowed five, or ten years, after their disability has 
ceased, notwithstanding the full period of twenty years has already 
expired. ‘There is no ‘similar provision in any of the statutes of Ohio, 
until the year 1831, when, for the first time, the proviso in the statute 
of James, except so far as regards the case of non-residents was en- 
deavored to be imitated. But I think it clear, that this difference does 
not make any sensible, or just, distinction between the case at bar, and 
the English and American cases. ‘The true interpretation of our laws 
of 1804, and 1810, is that twenty years, and no more, is allowed to 
the person, or persons, to whom the right first accrued, after their dis- 
ability is removed. ‘The words of those acts are “that if any person, 
or persons, who are or shall be entitled to bring any of the actions 
enumerated, shall be beyond seas, infants, non compos, &c., when any 
such action accrued, then they shall have a right to commence such 
actions within the time limited, after the disability has ceased ;” and 
the question is not, whether the law has still further prolonged the time 
in favor of the heirs of such persons, for that it evidently has not done ; 
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but whether the saving clause only extends to the persons, to whom 
the right first accrued, without including their heirs, or representatives. 
And here is another difference between the law of Obio and the Eng- 
lish and New York statutes. 

In the two last, the word first precedes the words accrued, or de- 
scended, while, in our statute, it is entirely omitted. But the meaning 
of the clause is, in reality, precisely the same, whether that word be 
inserted, or not. ‘The use of the words person or persons, it is clear, 
does not authorize us to say that it intends to speak of the several 
persons im succession, to Whom the right may have fallen, for the Eng- 
lish and New York statutes, also contain that phraseology. The 
words person, or persons, are used merely because the right may ac- 
crue, either to one person singly, or to many persons jointly. And if 
the word person only were used, then, there could be no doubt that 
the person, to whom the right accrued, was the person to whom it first 
accrued, whether the word first was inserted or not; and that the 
word, in the plural, is afterwards added, cannot vary the signification ; 
because, as I have already observed, that is merely for the purpose of 
indicating that there may exist a joint right, in several persons, as well 
as a single right, in one person. But the statute of Massachusetts, 
which gave rise to the decision in Eager v. Commonwealth is, in this 
respect, precisely like our own, the word first is entirely omitted. 
And yet, this circumstance does not appear to have afforded a ground 
for any just distinction, between their law and the statute of James. 
It is true, no allusion is made to this difference: but it is to be pre- 
sumed that it would have suggested itself to the learned judge, who 
delivered the opinion, if it was entitled’ to much weight. I have al- 
ready noticed another difference between the statute of Ohio and the 
English and other American statutes. ‘The last contain a proviso in 
favor of the heirs of the person to whom the right accrued, adding five, 
or ten years, as the case may be, to the period of twenty years. ‘There 
are two classes of persons, then, to whom a right may accrue; first, 
the ancestor, and second, his heir. ‘The last only is entitled to the 
additional period, and his case is provided for in the last part of the 
clause. ‘The ancestor is provided for in the part which precedes, and 
therefore it is that the word first is, from abundant caution, inserted to 
indicate, with absolute precision, the order, in which the several per- 
sons are entitled to the respective periods of twenty, twenty-five, or 
thirty years, as the case may happen; | say from abundant caution 
only ; because the statute of Massachusetts contains the whole of this 
proviso in favor of the heir, and yet, has omitted the word first. 

There is a still further difference between our statute and the others, 
to which I have referred. ‘The language, in these last, is this: “so 
as such person and persons, or his, or their heirs, shall, within ten 
years after full age, discoverture, coming into the country, &c. or death 
commence their action.”” ‘The words, “ or death,” are omitted in our 
laws ; and this is supposed to have a most important bearing upon the 
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subject. But those words are inserted, in a part of the proviso, which 
is not contained in our law, and therefore, could not properly have a 
place in this last. ‘They are inserted to indicate the rights of those, 
who are entitled to the additional period of ten years, and for no other 
purpose whatever; and as this additional period is not afforded, in the 
Ohio law, they are necessarily not to be found in it. In Doe vy. Jes- 
son, these words were referred to, as governing the determination, in 
that case ; and very properly, for there the question was, whether the 
infant heir of an ancestor, who died in infancy, was entitled only to 
ten years after his death, or whether the whole period of his own dis- 
ability was not to be allowed, so as to give him the whole time of its 
continuance ; and the ten years, in addition ; and it was held that he 
was entitled to ten years after the death of his ancestor; and not to 
ten years after his own disability ceased. It is evident, then, that 
these words could not be inserted in the same place which they occu- 
py in the statutes of James, because no such place exists, in our stat- 
ute. But that the insertion of these words, in the statute of James 
and of the other states, was unnecessary, is evident, from the case of 
Stowel v. Zouch, which was decided upon the statute of Henry VII. in 
which they are entirely omitted; and yet, as we have seen, this is the 
leading case in England, and contains the foundation of the whole law 
with regard to successive disabilities. ‘The doctrine established in that 
case was, that the exception extended only to such infants, to whom 
the right accrued ; that no such right had, at that time, descended to 
the plaintiff; because his father was then alive; that he was bound to 
make his claim, before the expiration of the five years, and that the 
circumstance of his being an infant, when his father died, was of no 
avail; because the exception in the statute afforded the excuse to 
those only, to whom the right first accrued. 

These words are also omitted in the proviso of the English statute, 
which regards personal actions ; and although I am not aware of any 


decisions, as to the effect of successive disabilities, where the cause of 


action is .personal, yet it is evident, from the last case, which places 
no reliance upon the omission of the word “death,” what such deci- 
sion would be. Indeed, it is an established principle, that the several 
statutes of limitations, being in pari materia, ought to receive the 
same construction ; although the phraseology, in all, may not be ex- 
actly the same. From every examination, which | have been able to 
give to this very intricate subject ; and I have endeavored to make 
that examination as thorough as possible, in consequence of the great 
importance of the question involved, | am of opinion that the statute 
of Ohio, equally with the English and the other American statutes, 
lends no countenance whatever, to the doctrine of successive disabill- 
ties. If this interpretation is not given, the bar of the statute can 
never take effect. Elisha Whitney lived abroad, and died abroad, 
while the disability existed. The difficulty, then, is infinitely greater 
than was apprehended, in the several cases, I have referred to. There, 
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it was said, that the title might float through a whole century, if dis- 
ability were permitted to be added to disability. 

But in this case, death having intervened, during the existence of 
the disability, this can never cease, but will literally run on to infinity. 
This is a consequence too monstrous and absurd to be admitted, and 
never could have been within the intention of those who made the 
law. ‘The omission of the words “ or death,” renders the proviso in 
our law more, instead of less, restrictive, as | have shown; and this 
circumstance, together with the fact, that the advantage of the disa- 
bility is given to the person to whom the right accrues, and not to his 
heirs, shows that the death of the ancestor must be deemed to be an 
extinguishment of the right ; at any rate, after the full period of twenty 
years has run out, counting from the commencement of the adverse 
possession. If the statute were not sufliciently clear without, we 
should be absolutely compelled to give it that interpretation ; other- 
wise, a law, without a parallel, would be found in our statute book. 
Statutes of limitation have, with great reason, been termed statutes of 
repose. 

Bat if any different construction were given to our Jaw instead of 
being a statute of repose, it would be one of perpetual disquietude. 

It is evident, from the preceding view, that the whole difficulty and 
embarrassment, which surround the case, arise from the total omission 
of an important part of the proviso, contained in the statute of James. 
The consequence is that the death of a person, while, laboring under 
disability, is entirely unprovided for. ‘The only alternative, then, to 
which we can cling, is to say that such person stands upon the same 
footing as residents of the state; and that the lapse of twenty years 
from the time the cause of action accrued, will be a bar to the asser- 
tion of the right. ‘To say that it shall be twenty years from the death, 
will be going even beyond the statute of James, in which express pro- 
vision is made for extending the period ; not, however, to twenty, but 
only to ten years, and without which provision this advantage could 
not, by construction, have been given to the heir. Even the act of 
1831, is entirely silent as to the case of a person dying under disabil- 
ity ; and it is, for that reason, that 1 have said it has endeavored to 
imitate, not that it has actually imitated, the statute of James and of 
the other states. It has prolonged the period of limitation, but not in 
favor of the heir. These repeated acts of legislation distinctly mani- 
fest, throughout, the intention of the legislature. Death is a casus 
omissus; and as there is no “ inherent equity,” growing out of the 
statute of limitations, in favor of persons under disability, and not ac- 
tually provided for, we must say that death, combined with the lapse 
of twenty years, operates a total extinction of the right. 

Judgment for the defendants. 
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District Court of the United States, Maine, December Term, 1841, 
at Portland. 


Tue Brie Gertrrupe. 


The tackle, apparel and furniture of a foreign vessel, wrecked upon our shore, and 
landed and sold separate from the hull, are not goods, wares and merchandise im- 
ported into the United States within the meaning of the revenue laws. 


Goods taken and landed from a foreign vessel wrecked upon the coast are not subject 
to forfeiture under the 50th section of the Act of March 2, 1799, ch. 122, by being 
landed without a permit from the collector. 


Tuts was a libel for a forfeiture founded on the 50th section of the 
Collection Act of 1799, ch. 128. The libel alleged that on the first 
of January, 1840, certain goods, wares and merchandise, of the value 
of $400, brought from a foreign port, were unladen from the brig 
Gertrude without a permit therefor having been first obtained from the 
collector of the port against the form of the statute, whereby said brig 
became forfeited to the United States. It appeared from the evidence 
that she was a British brig, and that on the ninth of December, 1840, 
she was driven on shore in a storm and wrecked on the north side of 
West Quoddy Head. On the application of the master, surveyors 
were appointed by Solomon Thayer, a notary public, to examine the 
vessel, who after visiting and examining her reported her to be a wreck, 
and in consideration of her exposed situation and the danger that she 
would go to pieces in the event of another storm, advised that she 
should be sold the next day where she lay, and she was sold accord- 
ingly. ‘The day following the sale she was got off the rocks and 
towed into the harbor of Eastport. She had at the time no cargo on 
board, but her cables, anchors and rigging appear to have been taken 
on shore while she lay on the rocks at Quoddy Head and before she 
was carried to Eastport, and this was the unlading, which was relied 
upon as involving a forfeiture of the vessel, 


Holmes, District Attorney, for the United States. 
C. iS. and £. H. Daveis, for the claimant. 


Ware J. The single question in issue, between the parties in this 
case, is whether there has been a forfeiture by unlading goods, wares 
and merchandise from the brig Gertrude, of the value of 400, with- 
out a permit having been first obtained therefor from the collector of 
the district, within which they were landed. The argument has in- 
deed taken a somewhat wider range, but the judgment of the court 
must follow the allegata et probata, and be confined to the matters 
that have been put in issue by the parties in their pleadings, and which 
are made out by the proofs. 

By the act of Congress, March 2, 1799, ch. 128, $ 50, under 
which the forfeiture is claimed, it is provided, that no goods, wares or 
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merchandise, brought in any ship or vessel from any foreign port or 
place, shall be unladen from such ship or vessel within the United 
States without a permit from the collector of the port, or the naval 
officer, if there be one ; and if they are unladen contrary to the act, 
the master and all other persons knowingly concerned in aiding in the 
unlading or delivering are subjected to a penalty of $400; and when 
the goods so unladen shall amount to $400 in value, the ship herself 
with her tackle, apparel and furniture, shall be subject to forfeiture. 
There is no direct evidence that any thing was unladen from the 
vessel, and it is conceded that she had no cargo onboard. But it 
appears when she went ashore, that she had on board two anchors 
and two chain cables, and certain other furniture and rigging employed 
in the navigation of the vessel, which were not on board when she 
was brought into Eastport. As no account is given of them by the 
claimants, it must be presumed that they were landed while she was 
lying on the shore near West Quoddy Head. If it were otherwise, 
it would be easy for the claimants to show it. It is also clear from 
the evidence, that the value of the rigging, of which the vessel had 
been stripped, including the cables and anchors, was more than $400. 
Upon these facts two questions have been raised and argued at the 
bar. First, whether the tackle apparel and furniture of a vessel thus 
cast on shore a wreck, which have been actually used or have been 
specially destined for the use of the vessel in navigating her, are goods, 
wares and merchandise imported into the United States within the 
true intent and meaning of the revenue laws. At the first blush, this 
question would seem to admit a very easy answer. The rigging and 
apparel of a ship are a part of the ship, and therefore not merchandise 
in any other sense of the word than that in which the ship herself is. 
But it is said that when the ship is wrecked and the rigging sepa- 
rated from the hull, it becomes merchandise in the ordinary sense of 
the word. It is sold as such, and becomes mixed in the general mass 
of consumable commodities in the country. When thus separated 
with the intention of being thrown into the market and sold, as these 
articles take the place of others of the same character, which are regu- 
larly imported, the argument is that there is the same reason for charg- 
ing them with duties as there would be if they were imported as cargo, 
and of course subjecting them to all the restraints and safeguards im- 
posed by the revenue laws upon regular importations. All this may 
be admitted to be true, and the question will still return, whether this 
has been done by the legislature. However just and reasonable it 
may be that goods thus introduced into the country, and sold for com- 
mon use and consumption, should be subject to duties, it is quite clear 
that the court has no authority to impose the tax. Our duty is limited 
to the inquiry whether it has been imposed by the legislature. 
If we look through the whole of the numerous acts of congress 
laying duties on merchandise imported, as well as those regulating the 
collection of the same, we shall find they uniformly contemplate the 


4 
eed, 


APE TIN iti 7 te Spates 


Ne ee PS Se : heb taf eee Gh SS Es PEE i EIR EY 0 a i eat ane ° er. 
Sate Pe thin of Se hia eds ee i ar ; Shi Sessa $ee~ : of ta ee 
er ete ow Mao « x Sua Ie ~ - 7 P — wots — - ‘ nee - : 


s . bse et ~—y r 
Sn eng ee ee (eather attests cle genine ptm lat 


= eed P 


Sitter are. ate 
aubes> > P 


si i 


Ss oh 
» 





446 Recent American Decisions. 


cargo ; they refer to articles having the quality of merchandise in the 
ordinary and most popular sense of the word. They refer also to 
goods intended to be introduced into the country for sale and consump- 
tion, or for the general purposes of commerce. Although they speak 
generally of goods imported or brought into the United ‘States, j it has 
been uxiformly held that to constitute an importation within the true 
meaning and intent of these laws, the arrival must be voluntary, with 
the intent to import them. If therefore a vessel not bound to the 
United States is by stress of weather forced into our ports, this will 
not constitute an importation, upon which the right to duties will at- 
tach. ‘This, as the authorities cited at the argument abundantly prove, 
has been the uniform construction given to the revenue laws. The 
Mary,' United States v. Vowell,’ United States v. Arnold,’ Prince 
v. United States, Prat v. United States, Peish v. Ware.’ A like 
construction has been given to the navigation laws of England ; 
(Reeves’s Law of Shipping, 203), and probably the same rule pre- 
vails in every civilized community. It can only be a people who 
have made ag little progress in civilization that would not permit 
foreign vessels in distress, to seek safety in their ports, except under 
the charge of er ing import duties on their cargoes, or under penalty 
of confiscation, if they were prohibited goods, which would be the 
consequence of applying to such cases the rigor of the fiscal laws. 
Against such a country the unfortunate mariner might justly exclaim — 


—‘‘ Quem hunc tam barbara morem 
Permittit patria ? hospitio prohibemur arene.”’ 


To hold then the rigging of a vessel cast by misfortune a wreck on 
our shores, to be goods, wares and merchandise imported into the 
United States, would be extending the operation of the revenue laws 
beyond what their natural and obvious meaning requires. ‘The fiscal 
laws of the country which furnish the means by which the whole 
machinery of the government is sustained, although they impose bur- 
thens on individuals, are not to receive the strict and narrow construc- 
tion, that is given to penal laws. Neither are they, like remedial 
laws, to be enlarged by construction so as to include cases, which 
seem to stand on the same reason with others which are within the 
express words and the plain intention of the law, if it is not apparent 
that they were intended to be included by the legislature. ‘They are 
to be applied according to their plain, natural and obvious meaning, 
regarding as well the general tenor as the particular words of the law ; 
as “comprehending all cases, which from the general scope of the law, 
appear to have been intended and contemplated by the legislature ; 
and neither to be extended by analogy, nor restrained by a strict con- 





1 1 Gall. R. 206. 2 5 Cranch 362. 3] Gall. R. 342. 
4 2 Gall. R. 204. + 1 Peters C. C. R. 256. 6 4 Cranch 347. 
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struction, from the notion that they belong to the class of penal laws, 
because they impose burthens on individuals as a condition of their 
being allowed the free disposition of their property.’ 

The revenue laws in all cases contemplate a ship as a single object, 
and when it is subjected to any fiscal charge it is imposed under the 
name of a tonnage duty. ‘The rigging, furniture and appurtenances 
are a part of the ship. See the case of the United States v. a Chain 
Cable, (2 Sumner R. 362), the very question was presented whether 
a chain cable, which had been purchased in a foreign country for the 
use of the vessel, was embraced by the revenue laws, under the terms 
‘goods, wares and merchandise,” which could not be landed without 
a permit. ‘The court held that it was not. If this vessel had gone 
to pieces on the rocks so that there had been nothing but fragments 
remaining, it would hardly be pretended that the broken yards, the 
torn sails and damaged cordage with the fragments of the hull would 
come within the descriptive words of goods, Wares and merchandise 
imported, and liable to duty, or that it would be necessary for the 
master under penalty of confiscation of the wreck to obtain a permit 
from the collector before he could collect the disyecta membra on the 
shore. And yet in what discriminative features would that case differ 
from the present? It might be said of every part of these fragments, 
that they were goods, wares and merchandise brought into the United 
States from a foreign country with the same reason as it is said of the 
rigging in this case. My opinion is that the materials and rigging of 
a foreign vessel cast upon our shore as a wreck, when landed and sold 
do not come within the purview of the revenue laws as merchandise 
imported. 

But if this opinion is erroneous, then the second question which has 
been argued will arise, whether in this case a forfeiture of the vessel 
has been incurred by landing the goods without a permit. It is not 
to be readily supposed that a provision so highly penal, as this section 
of the law is, was intended to be applied to a class of cases, in which 
a compliance with its terms would in some instances be impossible, 
and in all involve the most imminent danger of the entire loss of the 
property. When a vessel is thrown upon the coast a wreck, the cargo 
must be saved by such means as are practicable, or not saved at all : 
if the master before taking measures for placing it beyond the reach 
of the waves, must wait until he can obtain a permit of the collector 
for that purpose, whose residence may be a day’s journey from his 
vessel, it is very evident that in many cases the entire cargo would be 
swallowed up by the waves before the permit could be obtained. To 
require a compliance with this section of the law in such cases would 
be nearly equivalent to the revival of the old and barbarous custom, 
by which all wrecked goods were confiscated. Such a construction of 
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the law is wholly inadmissible, if it will admit of any other. Now if 
we look at this section in connection with the whole tenor of the law, 
it is evident that the legislature contemplated only cases of vessels 
which had arrived in safety at the regular port of their destination, 
and certainly did not contemplate cases where a compliance with the 
law would be impracticable. Upon the common principles therefore 
of construing statutes, the words of this section must be so interpreted 
as to carry into effect the general intent of the lawgiver, neither to 
defeat it, nor to extend it to cases clearly beyond the purview of the 
law. 

But this can hardly be considered as an open question. It was, as 
it seems to be, conclusively settied in the case of Peish v. Ware, (4 
Cranch, 347), more than thirty years ago. For though in that case 
there was no allegation in the libel founded on this section of the law, 
there was one founded on the fifty-first section, and in deciding it, the 
court thought necessary to give a construction to the fiftieth. In that 

case the goods were landed from a wreck without a permit, and it was 
held that upon just legal construction, the landing of the goods did 
not subject them to forfeiture under the fiftieth section. The act of 
landing in such a case, the court said, is not within the law, which is 
calculated for cases in which the general requisitions of the law can 
be complied with, and not for salvage goods in cases where they can- 
not be. 

Upon the whole, the conclusion to which I am brought is, first, that 
the tackle, apparel and furniture of a foreign vessel wrecked upon our 
shore, and landed and sold separate from the hull, are not goods, wares 
and merchandise imported into the United States, within the meaning 
of the revenue laws. And in the second place, if they are to be so 
considered, that they are not subject to forfeiture under the fiftieth sec- 
tion of the act of March 2, 1799, ch. 122, by being landed without 
a permit from the collector. At the same time, it may not be improper 
to remark, that there is something of mystery hanging over this case. 
The evidence before the court is sufficient to raise the questions, which 
have been considered, and yet it is pretty clear that the whole evi- 
dence which it was in the power of the parties to produce, has not 
been before the court. It is a little singular that the informer in this 
case is the purchaser of the vessel at the sale that was made in con- 
formity with the recommendation of the surveyors ; that he does not 
insist upon his title, and that the claimant now resisting the forfeiture 
is the original British owner. What might be the result if every fact 
in the power of the parties to prove was spread upon the record, is 
not for me to say. I can act only upon the allegations that are made 
and the facts that are proved, and on them my opinion is that the law 
requires me to pronounce for the restoration of the vessel ; but I shall 
grant a certificate of probable cause of seizure. 
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Supreme Judicial Court, Maine, October Term, 1841, at Bangor. 


Dove.ass anp orHeEeRs v. Winstow. 


No action can be sustained by a firm against an officer, for attaching property belong- 
ing to the firm, on a writ against one of the members. 


Tuis was an action of trespass brought against the defendant, a dep- 
uty sheriff, for attaching certain articles of property belonging to the 
plaintiffs, who were doing business as partners under the style of 
T. G. Brown & Co. The defendant having a writ against Brown, 
one of the plaintiffs, and a member of said firm, attached and removed 
from their store certain articles of jewelry and other goods belonging 
to them. A partnership creditor afterwards attached the same goods, 
and the defendant relinquished the former attachment for the plain- 
tiff’s benefit. The plaintifis brought this action to recover damages 
for the attachment and removal on the first writ. A nonsuit was en- 
tered with leave for the plaintifis to except. 


McDonald for the plaintiffs. 
Moody for the defendant. 


Weston C. J. The authorities, cited for the plaintiffs, very clearly 
establish the doctrine, that partnership creditors have a priority over 
the separate creditors in relation to the partnership funds. It was 
recognised in Massachusetts at a very early period; and is the settled 
law of that state and this. Pierce v. Jackson, (6 Mass. 242,) Com. 
Bank v. Wilkins, (9 Green|. 28.) The interest of each partner is in 
his portion of the residuam after all the debts and liabilities of the 
firm are liquidated and discharged. Equity will not aid the separate 
creditors until the partnership claims are first adjusted, and will 
interpose to aid the creditors of the firm when a separate creditor at- 
tempts to withdraw funds in regard to which they have a priority. 
These principles are illustrated and sustained in many of the cases 
cited for the plaintiffs. 

But at the common law, according to the English practice, a sepa- 
rate creditor of one of the firm may seize and sell on execution the 
interest of his debtor in the partnership stock. No case has been re- 
ferred to at law where this has been prevented by any movement or 
interference in behalf of the partnership. They have in England no 
attachment of property on mesne process except that of foreign 
attachment, which depends upon its own peculiar principles. But in 
this state and in Massachusetts a separate creditor may attach the 
goods of a firm so far as his debtor has an interest in them subject to 
the paramount claims of the creditors of the firm. This right has 
been repeatedly exercised, and has never been defeated, so far as the 
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cases have come to our knowledge, unless in behalf of partnership 
creditors. In the case of Pierce v. Jackson, Parsons C. J. says, “a 
creditor of one of the firm has a right to attach the partnership effects 
against all creditors whose demand is not upon the company.” = ‘That 
the debtor himself could join with his partner in a suit to prevent this 
has never before, that we are aware of, been attempted. The exist- 
ence of the right, and its exercise, subject to the superior rights of the 
partnership creditors, is assumed in the case of Commercial Bank y. 
Wilkins. It may be inconvenient to other partners to have their op- 
erations thus broken in upon, and partnerships virtually dissolved for 
the benefit of separate creditors ; but it is a hazard to which they are 
necessarily subjected when they unite in business with others encum- 
bered with separate debts. In Allen v. Wells, et al., (22 Pick. 450,) 
the superior claims of partnership creditors are discussed and admitted, 
but the right of a separate creditor to attach when he is not thereby 
brought in conflict with them, is conceded. 

Were the law otherwise, a wide door would be opened to delay and 
defraud creditors. A man with funds to a very large amount, half of 
which is due to others, has nothing to do but to invest them in a part- 
nership, and he may thus set his creditors at defiance, or oblige them 
to wait until the partnership concerns are liquidated and closed by the 
slow process of a court of equity. While the policy of the law has 
been to withdraw the body of the debtor from coercion and restraint, 
it has been equally its policy, with certain exceptions which humanity 
requires, to afford adequate remedies, by which all his property may 
be made available to satisfy his creditors. It lends its aid to defeat 
all devices to delay or defraud them, and it will not suffer legal prin- 
ciples, established for beneficial purposes, to be perverted to his pre- 
judice. 

The defendant was justified in making the attachment at the suit of 
a separate creditor, and in relinquishing it for the benefit of partner- 
ship creditors. 

Nonsuit confirmed. 


INHABITANTS oF GaRLAND v. INHABITANTS oF Dover. 


Supplies furnished to the minor children of one alleged to be a pauper, while separated 
from him, and not under his care and control, Ae/d to control the settlement of the 
father when the separation was caused by his poverty. 


Tuts was assumpsit to recover payment for supplies furnished to 
Robert French, a minor son of Simon French, as a pauper. The 
only question in the case was the settlement of the father, at the 
time the supplies were furnished, in May, 1837. His settlement 
was admitted to have been in Dover, in January, 1830. In May 
following he moved into Garland, where he has ever since resided, 
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without having personally received any assistance, as a pauper, from 
any town. ‘I'wo of his daughters, however, did receive supplies as 
paupers, from Dover, within five years, under the following cir- 
cumstances. When the father of the pauper removed into Gar- 
land, in 1830, his family was broken up, and the daughters still 
remained in Dover, and have ever since resided there. ‘The wife 
was convicted of adultery about that time, and sentenced to the 
state prison, and never afterwards returned home. ‘The father testi- 
fied that he had not controlled the daughters, nor furnished them any 
assistance ; that he did not keep house, after leaving Dover, until 
1839, when one of his daughters came to live with him ; that if he 
had been able he should have taken care of them; that he did not 
take any of their wages or earnings, or call for them, or in any way 
exercise any control over them, but they made their own contracts, 
and received their own earnings. 

Hereupon, the defendants’ counsel requested the judge to instruct 
the jury, that if French, at the time he sold out his improvements in 
Dover, and established his residence in Garland, abandoned his wife, 
broke up his family, and left his daughters behind him, to provide 
for themselves, neither claiming parental authority, nor exercising 
parental duties over them, that supplies furnished them would not 
defeat his residence in Garland, provided he had resided there five 
years. 

This instruction was refused, and the court, (Shepley, J.) in- 
structed the jury that the father was entitled to the earnings, and 
had a right to control their course of life, and was bound to support 
and educate them; that if they were separated from the father 
in consequence of the breaking up of the family, or for other cause ; 
that he turned them off to get their own living, intending to do 
no more for them, whether able or unable; that he did not until 
1837 provide any thing for them, and that the parental and filial 
relations were broken up, the supplies furnished them would not 
prevent the father’s gaining a legal settlement in Garland. But if 
satisfied that the cause of their separation was the poverty of the 
father, and that the parental and filial relations remained in other 
respects unchanged, supplies to them must be regarded as supplies 
to the father, and they would prevent his gaining a residence in 
Garland. 

The verdict was for the plaintifis, and the defendants excepted. 


A. W. Paine, for the defendants, cited Green v. Buckfield, 
(3 Greenl. 136); Dixmont v. Biddeford, (ibid 205) ; Hallowell v. 
Saco, (5 Green]. 143); Raymond vy. Harrison, (2 Fairfield, 190.) 
The rule recognised in all these cases, is, that no supplies furnished 
have any effect to control the settlement of the father, ‘ unless fur- 
nished to himself personally, or to one of his family, and that those 
only can be considered as his family who continue under his care 
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and protection.” No abandonment is necessary, nor do the facts 
in the first three cases cited show an abandonment, nor any thing 
more than a separation, without any regard to the causes of the 
separation. 


J. Appleton, for the plaintiffs, contended, that where the separa- 
tion was caused by the poverty of the father, the pauper child could 
not be considered as beyond the “ care and protection” of the parent, 
that an abandonment was necessary in order to produce that effect. 


Weston C. J. During the period when Simon French, the 
father of the pauper, is supposed to have gained a settlement in 
Garland he had broken up housekeeping, and no member of his 
family actually resided with him. His minor children, however, 
might be under his care and protection. Upon the facts found, his 
daughters were not emancipated, as clearly appears from the au- 
thorities cited for the plaintiffs. Some of the facts assumed by the 
counsel for the defendants, in his requested instructions, have been 
negatived by the jury. ‘They have found that the separation of the 
daughters from the father was occasioned by his poverty, and that in 
other respects the parental and filial relation continued. ‘They were, 
therefore, under his care and protection, as much as his and their 
condition permitted. He was bound to maintain them. He would 
have performed this duty if he could. His poverty alone prevented. 
The supplies for his daughters, which he would have furnished if he 
could, were provided by the town. ‘This was indirectly receiving 
supplies as a pauper. He is a pauper who is unable to provide 
necessary food and clothing for his minor children, and leaves them 
to be aided by the town. 

Judgment on the verdict. 


Supreme Court of Pennsylvania, September Term, 1841. 


Vooruis v. FREEMAN. 


Though the criterion of fixtures in a mansion or dwelling be actual and permanent 
fastening to the freehold, it is not the criterion of fixtures in a mill or manufactory. 

Machinery, which is a constituent of a mill or manufactory, insomuch that the build- 
ing would not be a mill or manufactory without it, is part of the freehold, even 
when it is not fastened to the floor or walls, whether the question be between 
vendor and vendee, heir and executor, debtor and execution creditor, or between 
co-tenants of the inheritance ; but not between tenant and landlord, or remainder- 
man. 

Ruled, therefore, that a sheriff's sale and conveyance pursuant to a judgment on the 
mortgage of a lot and iron rolling mill, “ with the buildings, apparatus, steam en- 
gine, boilers, and bellows attached to the same,”’ passed the entire set of rolls in the 
mill, with their duplicates, as part of the realty, as well those fixed for immediate 
use as those temporarily detached ; and that such rolls could not be seized and sold 
on an execution against the mortgagor. 

Ruled, also, that they would have passed to the mortgagee had they been chattels, by 
force of the word apparatus. 





DIGEST OF AMERICAN CASES, 


Selections from 9 Watts's, 2 Ashmead’s, and 6 Wharton's (Pennsylvania Reports). 


ADMINISTRATOR. 

Where an intestate left a bird (an os- 
trich), which subsequently died in the 
hands of the administrator, who sufler- 
ed four months to elapse between the 
time of taking the inventory and the 
death of the bird, without exposing it 
to public sale ; which four months were 
the most inauspicious for its sale or 
exhibition; and it appeared, that an 
immediate sale of it would have sacri- 
ficed the property ; and the postpone- 
ment was made apparently for the ben- 
efit of the estate, the court refused to 
charge the administrator with the ap- 
praised value of the bird. Secondo 
Bosio’s estate, 2 Ashmead, 438. 


AGENT. 

The general rule is that for an agent’s 
omission to keep the principal regularly 
informed of the agent’s transactions, 
and the state of the interests intrusted 
to him, the measure of damages is to 
be proportioned to the actual loss sus- 
tained by the principal. Arrotv. Brown, 
6 Wharton, 9. 

2. An exception to this rule is, where 
the information transmitted is such as 
may induce the principal, in the adapt- 
ation of his operations to his means, to 
rely on an outstanding debt as a fund 
on which he may confidently draw ; in 
which case the agent makes the debt 
his own. Jb. 


ANNUITY. 
Land charged with the payment of 
an annuity, having descended to the 
heirs at law, of whom the annuitant 
Was one, is not thereby wholly dis- 
charged from the payment of the an- 
nuity, but only pro tanto, which the 





annuitant took asheiratlaw. Quere, 
if the annuitant had acquired the same 
interest by purchase, and not by the 
act of the law? Addams v. Heffernan, 
9 Watts, 529. 


ARBITRATION, 

After an award is made, and filed in 
court by the arbitrators, it is not com- 
petent for the court to alter it upon the 
affidavits of the arbitrators, that they 
made a mistake in calculating the 
amount. Tilghman v. Fisher, 9 Watts, 
441. 


ARREST. 
The arrest of a debtor upon a capias 
ad satisfaciendum and a discharge from 
the arrest by the consent of the credit- 
or extinguishes the judgment; and it 
does not even remain as a good consid- 
eration for a subsequent promise to 
pay ; butif the debtor be discharged in 
consideration of a promise to pay, such 
promise is binding on him, and may 
be enforced by action. Snevely v. Reed, 
Y Watts, 396. 


ASSIGNEE. 

A foreign assignee in bankruptcy 
may sue in the courts of Pennsylvania 
in the name of the bankrupt, for the 
assets of the estate, and recover them, 
unless as against the rights of an 
American creditor. Merrick’s estate, 2 
Ashmead, 485. 


ASSIGNMENT. 
An assignment for the benefit of cre- 
ditors stipulated for a “ full and com- 
plete release of their respective claims ” 
against the assignors within a certain 
time. A mercantile firm, creditors of 
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the assignors, executed a general re- 
lease under seal, and added to the sig- 
nature the following words, “ on con- 
dition that the assignment pays over 
25-100 on our claim :” Held, that the 
condition was void, and the release 
single and absolute ; and that it extin- 
guished the debt. Tyson v. Dorr, 6 
Wharton, 256. 


BAIL. 

Where a crime is charged, which is 
short of a capital felony, the judges are 
bound to admit the prisoner to bail ; 
but, where a capital felony is charged, 
and the proof of it is evident, or the 
presumption great, no power exists 
anywhere to admit to bail. Common- 
wealth v. Keeper of prison, 2 Ashmead, 
227. 

2. A safe rule, where a malicious 
homicide is charged, is to refuse bail 
in all cases where a judge would sus- 
tain a capital conviction, if pronounced 
by a jury on such evidence of guilt as 
was exhibited to him on the hearing of 
the application to admit to bail; and 
in instances were the evidence for the 
commonwealth is of less efficacy, to 
admit to bail. Hence, where a judge 
is satisfied that the offence at most is 
only murder in the second degree, the 

risoner is entitled to be liberated on 
ail. Jb. 


BAILMENT. 

If one hire a carriage and horses to 
go a journey, and the owner send his 
own driver, and the horses are injured 
by immoderate driving, the person who 
hired them is not liable to the owner 
for damages. Hughes v. Boyer, 9 Watts, 
556. 

2. In such case, the hirer incurs no 
responsibility for any injury happening 
to the carriage or horses, unless such 
injury have occurred from some act or 
interference of his. A driver sent by 
the owner is his servant, and unless 
the hirer causes the driver to go beyond 
the contract of hiring, he will not be 
liable for the acts of the driver oc- 
casioning injury to the carriage or 
horses. 
for injuries done to third persons, by 
the act of the driver? Jb. 


BEQUEST. 





Quere, whether he be liable | 
owners of the vessels themselves. 
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statute, which declares that every lega- 
cy to her shall be in lieu of dower if 
the contrary be not expressed; and 
thus standing as if a surrender of her 
dower had been expressly prescribed by 
the testator, she is not a volunteer, but 
a purchaser. eed v. Reed, 9 Watts, 


203. 


BILLS AND NOTES. 
Although the taking of the note of a 
third person as collateral security for a 
preé€xisting debt, without more, will 
not place the taker in the situation ofa 
holder for value, so as to protect him 
against the equities subsisting between 
the original parties to the note; yet it 
is otherwise if there is a new and dis- 
tinct consideration —as, if time be 
given in consideration of obtaining the 
note as security for the debt, ete. De- 
peau v. Waddington, 6 Wharton, 220. 
2. The plaintiffs, who were creditors 
of A. to the amount of $1500, held as 
security for the debt a bond given by a 
third person to A. for about $2400. A. 
applied to them for the bond, alleging 
that he had an opportunity of getting 
the money upon it, and would with the 
proceeds pay the amount of his debt to 
them. The bond was delivered to A. 
upon this understanding. A few days 
afterwards A. paid the plaintiffs $800 
in cash, and gave them a note drawn 
by the defendant in his favor for $983, 
as security for the balance. Held, that 
under these circumstances the note of 
the defendant was taken upon a sufli- 
cient consideration, and therefore that 
the plaintiffs were entitled to recover 
against the defendant, although there 
was no consideration between him and 
A. Bb. 


COLLISION. 

It is an undoubted rule that fora loss 
arising from mutual negligence, neither 

arty can recover in a court of common 
aw. Simpson v. Hand, 6 Wharton, 
311. 

2. And this rule governs the case of 
shippers of goods on board of vessels 
which have come into collision, to the 
injury of the goods, as well as the 
Ib. 

3. An action cannot be maintained, 
therefore, by the owner of goods on 
board of a vessel, against the owners of 


In Pennsylvania, every bequest to | another vessel, to recover damages for 


the wife is conditional by force of the | an injury done to the goods by the col- 
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lision of the two vessels; if there have 
been mutual negligence in the conduct 
of those who have had the vessels in| 
charge. Jb. 

4, In an action to recover damages | 
for an injury to goods on board of a | 
vessel while she was lying at anchor | 
in the river Delaware, by a vessel com- 
ing up the river in the night time, it 
was held that if the anchored vessel 
was moored in the channel without a 
visible light burning at the time, or if 
her watch was not on deck, and did 
not do what was customary for the 
purpose of avoiding a collision, there 
was such negligence as to bar the ac- 
tion, though there might have been 
negligence on the other side; and that 
the burthen of proof lay upon the plain- 
tiff § Td. 


COMMON CARRIER. 

The common law responsibility of a 
carrier may be abridged by the special 
terms of the acceptance of the goods; 
but these are exceptions which leave 
the common law rule in force as to all 
beside, and it being the business of the 
carrier to bring his case distinctly 
within them, they are to be strictly in- 
terpreted. Alwood vy. Reliance Trans. 
Co.,9 Watts, 87. 

2. Excepted “ dangers of the naviga- 
tion ” of a public canal, are such as are 
incident to it when the trip is made in 
conformity to the public regulations, of 
which the carrier is bound to take no- 
tice; consequently, damage from bilg- 
ing in a lock which was entered in con- 
travention of the rules, must be com- 
pensated by him. Jd. 


CONSPIRACY. 

To make a conspiracy an indictable 
offence, there must be either a direct 
intention that injury shall result from 
it, or the object must be to benefit the 
conspirators to the prejudice of the 
public, or the oppression of individuals. 
Commonwealth v. Ridgway, 2 Ashmead, 
247. 

2. The vital principle, in a charge of 
conspiracy, is the fraudulent and cor- 
rupt combination between the alleged 
confederates in crime; and the combi- 
nation must be proved either by direct 
evidence, or through the exhibition of 
such circumstances as necessarily tend 
to its establishment. Jd. 
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CONTRACT. 

Parties contracting for the purchase 
and sale of land may make the time of 
payment of the purchase-money essen- 
tial to the contract, so that if the mo- 
ney be not paid at the times stipulated, 
the contract shall be null and void ; and 
the vendee cannot compel its specific 
execution, although previously in part 
performed. Dauchy v. Pond, 9 Watts, 
49. 


CORPORATION. 

As a general rule, a corporation may 
forfeit its charter by misuser or nonuser, 
judicially ascertained, namely, by scire 
facias, where an existing corporation 
abuses its powers ; and by quo warranto, 
where a corporation de facto assumes 
authorities which do not pertain to it. 
Commonwealth v. Bank of U. States, 2 
Ashmead, 349. 


COURT. 

A day to which a court was adjourn- 
ed is part of the same term at which 
the adjournment was made. Leib v. 
Commonwealth, 9 Watts, 200. 


COVENANT. 

By articles of agreement under seal 
between the plaintiff and defendant, the 
defendant agreed to take a certain por- 
tion of a railroad contract, which the 
plaintiff had entered into with a rail- 
road company, at a certain rate, and to 
pay the plaintiff a certain sum for it; 
and the plaintiff agreed to give the de- 
fendant a power of attorney to do all 
business pertaining to the contract if 
accepted by the company: held, that 
these were independent covenants, and 
that it was not necessary for the plain- 
tiff to prove that he had given or offer- 
ed to give the defendant the power of 
attorney mentioned in the agreement. 
Quinlan v. Davis, 6 Wharton, 169. 


DAMAGES. 

In an action to recover the price of 
machinery made by the plaintiff for the 
defendant, where the defence and evi- 
dence are that the machinery is defec- 
tive, if the defendant have procured 
the machinery to be made good, the 
time necessarily lost in the process, un- 
less so small as to fall within the max- 
im de minimis, &c., would be a legiti- 
mate subject of compensation ; though 
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time lost by working on with it ina 
defective condition would not be. Cum- 
ming v. Garside, 6 Wharton, 299. 

2. In an action for a nuisance crea- 
ted by obstructing a stream made nav- 
igable by law, if it appear that the in- 
jury to the plaintiff arose from causes 
which might have been fureseen, such 
as ordinary periodical freshets or the 
collection of ice, he whose superstruc- 
ture is the immediate cause of the mis- 
chief shall be liable to damages ; but if 
the injury be occasioned by an act of 
providence, which could not have been 
anticipated, the defendant will not be 
liable. Bell v. M’Clintock, 9 Watts, 
119. 


DEATH-BED DECLARATIONS. 

To make death-bed declarations ad- 
missible in evidence, they must pro- 
ceed from a person under apprehension 
of impending dissolution; and a sense 
of impending death existing in the 
mind of the declarant is a prerequisite 
to the admission of death-bed declara- 
tions in evidence. Commonwealth v. 
Williams, 2 Ashmead, 69. 

2. It is not essential that the sense 
of impending death should be express- 
ed by the dying man himself; but it 
may be collected either from the cir- 
cumstances of the case, as the nature 
of the wound and state of the body, or 
from expressions used by the deceased. 
Lb. 

3. Of the existence of the conscious- 
ness of approaching death, the judge 
who tries the cause must be satisfied, 
before he admits such declarations in 
evidence. Jb. 

4. Where declarations are offered in 
evidence against a defendant, made by 
one most mortally wounded, as to who 
was the perpetrator of the injury and 
the facts which attended it, prima facie 
evidence is submitted to the judge, that 
they were made under a consciousness 
or impending death, and then the evi- 
dence is received, and left to the jury 
to determine whether the deceased was 
really in such circumstances, or used 
such expressions, from which the ap- 
prehension in question was inferred. 
Commonwealth v. Murray, 2 Ashmead, 
4}. 

5. The consciousness of death may 
be inferred by the judge from the na- 
ture of the wound, or state of illness, or 
other circumstances of the case, al- 
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though the deceased may not have ex- 
pressed any apprehension of danger. 
Lb. 


EDUCATION. 

Although courts of equity recognise 
the common law obligation of a father 
to support his children, and generally 
refuse to assist him from their private 
estates; yet where he is without any 
means, or without adequate means to 
maintain and educate them, according 
to their future expectations in life, 
equity will interpose, and make him 
an allowance out of the estate of his 
children for that purpose. Newport v. 
Cook, 2 Ashmead, 332. 

2. In a case of clear and manifest 
urgency, a court of chancery will not 
hesitate in breaking into the principal 
of a vested legacy, for the purposes of 
educating an infant legatee. Jd. 


ENDORSER. 
A blank endorsement of a note, in 
its terms not negotiable, after it be- 
comes due and payable, creates such a 
liability of the endorser, that the en- 
dorsee may maintain an action against 
him in his own name. Leidy vy. Tam- 
many, 9 Watts, 353. 


ENTRY. 

An entry upon Jand will avoid the 
operation of the statute of limitations ; 
but it must be accompanied by an ex- 
plicit declaration, or an act of notorious 
dominion, by which the claimant chal- 
lenges the right of the occupant. Alte- 
mus V. Campbell, 9 Watts, 28. 


EVIDENCE. 

Parol evidence of what took place at 
and immediately before the execution 
of a written instrument, is admissible 
to prove fraud or plain mistake in 
drawing the writing, or to establish a 
trust, or to rebut an equity. Scolt v. 
Burton, 2 Ashmead, 312. 

2. Parol evidence is not admissible 
to vary the contents of a written in- 
strument, even in the case of a clear 
departure from instructions, where it 
would affect the interests of third per- 
sons, uninformed of the facts, and who 
have bona fide and for a valuable consi- 
deration, acquired rights under it. Jd. 

3. The doctrine in Pennsylvania is, 
that mere unaided comparison of hands 
is not in general admissible. But after 
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evidence has been given in support of 
a writing, it may be corroborated by 
comparing the writing in question with 
a writing, concerning which there is 


no doubt. Daker v. Haines, 6 Whar- | 


ton, 254. 

4. To authorize the admission of the 
writing offered as a test or standard, 
nothing short of evidence by a person 
who saw the party write the paper, or 
of an admission by such party of its 
being genuine, or evidence of equal 
authority, is sufficient. J). 

5. In an action by a blacksmith to 
recover for work done, the plaintiff 
produced a book containing entries, 
some of which he swore were made by 
himself not later than the second day 
in the evening after the work was 
done, and were partly taken from a 
slate and partly from his own head. A 
witness was also produced, who testi- 
fied that he made some of the entries 
by copying them from the plaintiff’s 
slate on the evening of the day on 
which they were made, or in the 
course of the next day. Held, that 
the book was admissible in evidence. 
Hartley v. Brookes, 6 Wharton, 189. 

6. A book of entries,manifestly eras- 
ed and altered in a material point, can- 
not be considered as entitled to go to 
the jury as a book of original entries, 
and ought to be rejected by the court, 
unless the party offering it gives an 
explanation which does away with the 
presumption arising from its face. 
Churchman v. Smith, 6 Wharton, 146, 

7. Evidence is admissible of admis- 
sions made by one of two co-plaintiffs 
or defendants, respecting material facts 
within the knowledge of the party 
making the admissions; but declara- 
tions by one of two co-plaintiffs or de- 
fendants of what he has heard the 
other plaintiff or defendant say in re- 
gard to the subject-matter of the action, 
are not admissible. Quinlan v. Davis, 
6 Wharton, 169. 

8. Parol evidence of the understand- 
ing of the parties in relation to the 
construction of a written agreement, 
may be given to explain that which is 
otherwise ambiguous. Selden v. Wil- 
liams, 9 Watts, Y. 

9. The nature of a case and its cir- 
cumstances may raise such a natural 
presumption of a fact, that it may be 
submitted to a jury without positive 
proof. Snevely v. Jones, 9 Watts, 433. 
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EXTINGUISHMENT. 

The taking of a new note of equal 
degree, either from the debtor himself, 
or from a stranger, at the instance of 
the debtor, is not an extinguishment of 
the first note, nor will it release any 
indorser of the same, unless the holder 
agreed to accept the new note in satis- 
faction, or to give time for the payment 
of the first note. Weakly v. Bell and 
Sterling, 9 Watts, 273. 


FRAUD. 

A parol contract for the purchase of 
land, is not taken out of the statute of 
frauds by the mere payment of the pur- 
chase-money. Parker vy. Wells, 6 
Wharton, 153. 


HABEAS CORPUS. 
Whenever a person is deprived of 
the privilege of going when and where 
he pleases, he is restrained of his lib- 
erty, and has a right to inquire if that 
restraint be illegal and wrongful; and 
that, whether it be exercised by a jail- 
or, constable, or private individual. 
Commonwealth v. Ridgway, 2 Ash- 
mead, 247. 


HUSBAND AND WIFE. 

It is settled that chancery will not 
execute an agreement between hus- 
band and wife to live separate and 
apart from each other. M’Kennan v. 
Phillips, 6 Wharton, 571. 

2. But where an agreement was 
made between a husband and wife for 
a separation, and the wife covenanted 
to relinquish all claim to his estate, 
and the husband agreed to pay her a 
certain sum of money; which money 
was paid to her; and they lived sepa- 
rate from each other, and afterwards 
she died, having put the money out at 
interest: it was held, that she had ac- 
quired a separate property in this mo- 
ney, Which was subject to her disposi- 
tion as a feme sole. Th. 

3. A wife may acquire a separate 
property, in equity, by an agreement 
with her husband, without the inter- 
vention of trustees. Jb. 

4. Neither a court of equity nor a 
court of law, in Pennsylvania, will 
lend its aid to a husband who has de- 
serted his wife, to enable him to reco- 
ver her choses in action, without mak- 
ing a suitable provision for her main- 
tenance ; unless he had, previously to 
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the separation, reduced them into pos- | 


session ; and the principle is the same 
in regard to her real estate. Rees v. 
Waters, 9 Watts, 91. 

5. “I give and bequeath to my 
daughter Catherine, married to Samuel 


Meisenhelter, the eighth part of my | 
Held, to be a be-| 


estate, to them.” 


quest to the husband and wife, to 


which the husband, surviving the wife, | 


is entitled. Jlamm vy. Meisenhelter, 9 


Watts, 349. 


INCUMBRANCE. 

A public road, upon lots of ground 
which the owner had covenanted to 
sell and convey, is not such an incum- 
brance as will entitle the vendee to 
defalck from the ameunt of the pur- 
chase-money, in an action of covenant 
upon the agreement of sale. Patterson 
v. Arthurs, 9 Watts, 152. 


INSURANCE, 

Where the goods of an assured were 
levied upon by the sheriff by virtue of 
an execution against him, and the 
sheriff took actual possession of the 
goods, and left them in the store of the 
assured, the doors of which he fastened 
and the windows of which he nailed 
up; and the sheriff went out of town, 
and took the key of the store with him, 
and during his absence a fire took place, 
which destroyed the store with its con- 
tents: it was held, that the assured 
was nevertheless entitled to recover. 
Franklin Fire Ins. Comp. v. Findlay, 6 
Wharton, 483. 


INTEREST. 

Where a sum of money is set apart 
and charged upon land, the interest 
of which is to be paid annually, if 
it be not punctually paid, the annui- 
tant is entitled to recover interest 
upon the annuity from the time it was 
payable. Addams vy. Heffernan, 9 
Watts, 530. 


INTESTATE. 
Questions of advancement depend 
upon the intention of the parent; and 
of this, the declaration of the parent at 
the time, or the admissions of the child, 
at the time or afterwards, would seem 
to be evidence. Dani. King’s estate, 6 
Wharton, 370. 


_ ed by its amount and character. 











Digest of American Cases. 


2. If there be no evidence at all on 
the subject, then whether it was a pre- 
sent or an advancement, may be judg. 
Ib. 

3. Where a father, whose estate ap- 
peared, on the settlement of the ac- 
counts of the administrators, after his 
death, to have amounted to upwards of 
$120,000, and who had four children, 
bought furniture for a daughter, on her 
marriage, to the amount of $1132, and 
there was evidence of his declarations 
that he had given them to her as a pre- 
sent and a gift; it was held, that she 
was not to be charged with this as an 
advancement, but that it was to be 
considered as a present toher. Jb. 


NEGLIGENCE. 

In an action by the owner of a canal 
boat against the steersman, whom he 
had employed to take her down the 
river, to recover damages for the loss 
of the boat, which was carried over a 
dam, in consequence of the negligence 
of the defendant, it was held, that it 
was not a sufficient answer to the 
charge of negligence that the boat was 
not properly provided with poles and 
hands; if the vessel was improperly 
navigated too near the dam. Hice v. 
Kugler, 6 Wharton, 336. 


REPAIRS. 

A covenant by a lessor, that he will 

pay all repairs exceeding a certain 

sum, cannot be so construed as to 

oblige him to make the repairs. Lomis 
v. Ruetter, 9 Watts, 516. 


STATEMENT. 

Nothing is indispensable to a state- 
ment which is not made so by the stat- 
ute which has substituted it fora de- 
claration ; the cause of action must be 
set forth intelligibly, so as to exhibit 
an available cause of action, but per- 
formance of conditions precedent and 
everything beyond the defendant’s en- 
gagement to pay may be omitted. 
Snevely v. Jones, 9 Watts, 433. 


STATUTES. 

The expiration of a statute, by its 

own limitation, ipso facto revives a 

statute which had been repealed and 

supplied by it. Collins v. Smith, 6 
Wharton, 294. 
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INTELLIGENCE AND MISCELLANY. 


Tue Bankrupt Law. The act passed at the extra session of the present 
Congress, ‘ To establish a uniform system of bankruptcy, throughout the United 
States,” having beea permitted to go into operation, since the issuing of the last 
number of this journal, the questions arising under it, both as to its construction 
and the manner of carrying it into effect, which have becn alluded to, have ac- 
quired a deeper interest. ,Of these questions, one of the most important relates 
to attachments of real and personal property upon mesne process, made in con- 
formity with the laws of this state, and other states, where such attachments 
are allowed. Does this act discharge and vacate such attachments, in all cases 
of bankruptcy coming under its operation, so that the assignee will take the 
effects of the debtor, free and discharged from them ; or are they protected and 
excepted out of its operation ? 

The operative words of the statute, which apply most immediately to this 
subject, are contained in the second and third sections, and are as follows. “ All 
the property and rights of property, of every bankrupt, — who shall by a decree, 
&c., be declared to be a bankrupt, &c., shail, by mere operation of law, &c., be 
divested out of such bankrupt, &c., and shall be vested, by force of such decree, 
in such assignee ;” &c. (Sect. 3d.) ‘ Nothing in this act contained, shall be 
construed to annul, destroy, or impair any lawful rights of married women or 
minors, or any LIENS, Mortgages, or other securities on properties, real or per- 
sonal, which may be valid by the law of the states respectively, and which are not 
inconsistent with the provisions of the second and fifth sections of this act.” (Sect. 2.) 

As the right of the debtor to possess and control his property is not impaired 
by filing his petition to be declared a bankrupt, and the decree declaring him 
such, does not, like an act of bankruptcy in England, have relation back to the 
filing of the petition, we may lay out of our consideration all cases, wherein the 
creditor takes judgment and actually levies his execution upon the debtor’s 
property, before he is declared to be a bankrupt by a proper decree. In all such 
cases the right of the creditor is complete, before those of the assignee have 
come into existence. The real question is restricted to those cases, in which the 
attachment takes place before, and judgment is recovered after, the decree of bank- 
ruptcy. The operative words of transfer in the third section would seem to be 
sufficiently large and comprehensive to carry every thing belonging to the bank- 
rupt; unless the proviso, at the close of the second section, can save it. In this 
proviso, the only expression, which has been supposed capable of reaching the 
case, is the word “lien.” 

The real question to be considered, therefore, is, does an attachment upon 
mesne process, under the laws of this state, constitute a “lien,” in the sense in 
which that word is used in the statute ? 

It must be admitted, on all hands, that all priority and preferences between 
creditors, are utterly at war with the first principles of a bankrupt system ; — 
the very essence of such a system consists in an equal distribution of the effects 
of the bankrupt. But if attachments upon mesne process are excepted out of 
the operation of this act, in nine cases out of ten, all the tangible property of a 
bankrupt would be absorbed by attachments, which can be put on before a de- 
cree of bankruptcy can be passed, and the property thereby be vested in the as- 
signee. Before an interpretation of the statute, giving so wide a scope for pre- 
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ference, should be adopted, a very clear case should be made out. Ifa fair con- 
struction of the words of the act compel us to give it this effect, it will be 
conceded, that the makers of the law have done precisely the reverse of what 
they intended todo. This could result only from ignorance of the applicability 
of their language to the class of cases, which we are considering. But have 
they, thus ignorantly, fallen into the supposed error ? 

A lien is defined to be, “a right in one man to retain that which is in his pos- 
session belonging to another, ull certain demands of him, the person in posses- 
sion, are satisfied.” (Groce J., in Hammonds v. Barsly, 2 East, 227; also 1 
Story Eq. Jur. 483). It is essential to a lien, at law, first, that the claimant 
should be in possession, — secondly, that he should have some claim unsatistied, 
— thirdly, that he should have a right to hold, until his claim shall be satisfied, 
These are the general essential ingredients in every right of lien, at common 
law ; and in all states and countries where the common law is used and prac- 
tised upon, the word would convey to the mind of every professional man the 
idea of such a qualified property or right. Whenever, therefore, the word is 
used, without limitation or qualification, we are to consider it as used in this 
sense ; it being a universal principle of construction, both in statutes and legal 
instrurments, that words are to be understood in their most usual sense, unless a 
different one is to be gathered from the context or connection. 

Does an attachment upon mesne process come up to this definition of en ? 

The plaintiff, in a suit where the attachment is made, is the only person who 
sets up a claim, unsatisfied; he, therefore, if anybody, must have the right to 
hold the property attached. But it is well settled, by a long series of decisions 
in our courts, that the creditor has no interest, or estate whatever, in the prop- 
erty attached upon his writ. He cannot claim the possession of it from the ofli- 
cer, and if the officer puts the property into his custody as his keeper, he is con- 
strued to be the mere servant of the officer, and he can maintain no action 
against a wrong doer, who takes the property from him ; the action for such an 
injury must be brought in the name of the officer. See Ludden v. Leavitt, 9 
Mass. R. 104; Warren v. Leland, ibid. 265; Perley v. Foster, ibid. 112; Com- 
monwealth v. Morse, 14 Mass. R. 217. It is plain, then, that the attaching cred- 
itor has not a ien, in the common acceptation of that word; indeed, he has no 
interest or estate in the property, to which any name can be given. 

But it may be answered, that the officer has a /ren, if the creditor have none, 
and that the officer is the agent of the creditor, and his lien shall inure to the 
benefit of the creditor. It is true, that the officer is appointed by law to make 
service of writs, and in doing so is authorized to seize and hold the property of 
defendants, —and it is made his duty to safely keep the personal property so 
taken, as well for the general owner, the debtor, as for the purpose of levying 
the execution, which may be recovered, upon it, in satisfaction of the creditor’s 
judgment. Having thus the legal custody of the property, it was a necessary 
consequehce, that he should have a right of action, to enable him thus to keep 
it, against any one who should take or injure the property, or in any manner 
disturb his possession. He can maintain such an action against the creditor, 
who has attached it, and against the general owner, as well as against any 
stranger. In speaking of the officer’s right of action, for these purposes, it is, 
also, true, that our courts, for want of a convenient term applicable to the case, 
have often said, that he has a lien. Dennie et al. v. Willard, 11 Pick. R. 524; 
Fetlyplace et al. vy. Dutch, 13 Pick. R. 392; Bursely v. Hamilton, 15 Pick. R. 42; 
Sanderson v. Edwards, 16 Pick. R. 145. But a moment’s consideration will 
show, that this phraseology is used, merely by way of accommodation, to ex- 
press a quasi lien, not a lien in the common acceptation of the word. The ofli- 
cer has possession, but he has no unsatisfied claim, which is one essential ingre- 
dient in alien. He has a right to hold, but not until his, or any other claim, is 
satisfied. His right to hold depends upon his precept, and the law appointing 
him to serve it; and he has the same undoubted right to hold it, even if there 
be no just claim on the part of the plaintiff. 

Ifthe plaintiff should sue, maliciously, without any just pretence of claim, 
still the officer may hold, and should hold, until final judgment; unless the at- 
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tachment be relinquished by consent of the plaintiff. Neither does the right to 
hold, where there is a true claim, depend in any manner upon the satisfaction 
of thatclaim. A creditor attaches, and omits to prosecute his suit, or omits to 
take judgment, or to take execution, or to deliver it to the officer within thirty 
days after judgment. In either of these cases, the officer has no longer a right 
to withhold the property from the debtor, although the creditor’s claim is as 
much unsatisfied as when he first took it. Indeed, so far is the oflicer from 
having a lien, that he cannot even hold the property for his own fees and ex- 
penses in taking care of it. In this respect he has not even the right of a naked 
bailee, without hire, a finder, for instance. Indeed, the law seems to have taken 
special care to keep the officer uncorrupted and free from temptation, as its own 
servant, having no motive but to do his duty in guarding the property to be 
disposed of, as its judgment shall award. 

It appears, then, that the attaching creditor lacks all the requisites of a lien 
except an unsatisfied claim, and the officer has no other, but possession, and both, 
united, do not bring together enough to make out a right of lien, at common 
law, because the right to hold does not depend upon the claim. 

It must not be supposed, that in adopting the foregoing definition, we have for- 
gotten, that there are other rights, which are usually called liens, and which do 
not conform to it. Maritime lens, for instance, the rights of the sailor to the 
vessel, the salvors to the property saved, &c., and liens in equity. But in all 
these cases, the word lien is used for convenience, as coming nearest to the 
thing : — and besides, in all such cases, as the property is bulky, and not capa- 
ble of manual possession, all persons having actual possession are construed to 
hold for the benefit of the claimants. At any rate, in construing a statute, 
enacted upon a common law subject, it would not be conformable to the usual 
principles of construction, to seek ‘for the meaning of its terms, in some other 
department of science, unless some intimation be given in the act itself, of the 
source whence we are to seek the interpretation. 

Thus far we have looked to the general and most obvious meaning of the 
words, to learn the intention of the law. But there are restrictive words, and 
words of limitation, in the latter part of the proviso under consideration, which 
seem designed for the special purpose of precluding any such local or provincial 
interpretation of the words, “ lien, mortgages,” &c., as should work the mischief 
of priority or preference. ‘‘ Nothing in this act shall annul, . . . any rights, 
. . » liens, mortgages, . . . valid by the laws of the states, . . . which are not 
inconsistent with the provisions of the second and fifth sections of this act.” The 
fifth section runs thus. “ All creditors, &c, . .. shall beentitled to share in 
the bankrupt’s property and effects, pro rata, without any priority or preference 
whatsoever, except only for debts due . . . to the United States,” &c. It would 
scarcely be possible to imagine, what would be “ inconsistent with the provisions” 
of this section, if such a construction of the word lien, as would embrace attach- 
ments upon mesne process, be not so. The naked and undisguised result of 
such an effect given to the law, would be, to give a preference, to an unlimited 
extent, to creditors, having no manner of claim to it, from any thing inherent in 
their contract, or connected with it, by any agreement, express or implied, be- 
tween the creditor and debtor. 

It may be objected, that the construction here contended for, would make the 
word /ien, useless and nugatory, in the place where it stands in the statute. If 
this were so, it has but little force, as an argument, — for useless and unnecessary 
words are found in all statutes. But it does not seem, that the word, con- 
strued as we propose, would be inoperative. It is true, it was not needed to 
protect the rights of mortgagees, pledgees, pawnees, or other liens, known to the 
common law, —for they have always been construed to be unimpaired, under 
the most rigid interpretation of the English bankrupt laws, — and even equitable 
liens have in like manner been saved under those laws. But all liens, properly 
so called, would be saved under this clause of the statute, which have been 
created by state legislation. For instance, our /ten in favor of mechanics, doing 
work and furnishing materials for houses erected upon the land of their employ- 
ers, — though a lien by our statutes, it would be saved, because it is, in truth, a 
lien. 
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Such, then, would seem to be the fair construction of this part of the act, 
that an attachment upon mesne process shall not work a preference in favor of 
the creditor, who thus seeks to prefer himself, in spite of the general provisions 
of the law. During the debate upon the bankrupt bill, in congress, it was ob- 
jected, by members from states having no attachment laws, that this clause 
would give priority to attaching creditors, in those states, where such laws ex- 
isted ;— and such objections were answered by persons, of the legal profession, 
froin the latter class of states, by the distinct averment, that in their own states, 
those laws had been construed to give no interest or lien to the creditor, upon 
the property attached. It is not to be denied, however, that there is a case, 
which seems to have undergone some examination before a respectable court in 
a neighboring state, which must have been decided upon grounds somewhat at 
variance with the views which we have taken of this matter. The case of 
Ingraham v. Phillips, 1 Day’s Conn. R. 117, arose under the bankrupt law of 
1800. That act contained a section (63) to this effect, — “ Nothing in this act 

..» Shall invalidate .... any lien, existing at the date of this act, upon the 
lands and chattels of any person,” &c. The superior court had decided, that 
under that provision in the law, an attachment of real and personal property, 
made before the passage of the act, was not discharged by the bankruptcy of 
the debtor. In that case, the discharge of the debtor under the act, was plead- 
ed, and a replication to the plea, setting forth this saving clause of the stat- 
ute, was demurred to, and the replication was adjudged good, and judgment 
was rendered for the plaintiff, and he had execution against the property 
attached. To this, error was brought, and the case was decided by the 
then court of errors in that state. Nota word is given, spoken by any judge 
in the case, and upon looking at the argument of Daggett and Hosmer, both 
of them subsequently, each in his turn, promoted to the office of Chief Jus- 
tice of their highest court, we should hardly have expected, that the judgment 
of the court below would have been affirmed. The reporter states, however, 
that it was so ordered, without any reasons given for the decision by the court 
or the reporter, and there is scarcely a word of argument by the counsel of the 
original plaintiff, to explain the grounds taken upon that side. Upon a careful 
consideration of that case, — taking it in connection with the constitution of that 
court at that time, (composed of the Governor, Lieutenant Governor, assistants, 
&c.)—and as it stands thus naked, without reasons or explanation, it does not 
seem to deserve great weight as an authority. 


Resignation oF Mr. Justice Putnam. Most of our readers are probably 
aware, that the Hon. Samuel Putnam, senior justice of the supreme judicial 
court of Massachusetts, has resigned his seat on that bench, after a service of 
nearly thirty years. Mr. Justice Putnam possesses many rare qualities, which 
peculiarly fitted him for the office he so long held, with honor to himself, and 
credit to the bench. His legal opinions, which are scattered through many 
volumes of the Massachusetts Reports, are monuments of his learning asa 
lawyer, and will well compare with those of any other member of that able 
court, during the whole period while he was on the bench. Upon commercial 
law, in particular, his knowledge is varied and extensive, and commands 
universal respect. Mr. Justice Story, in his late treatise on Partnership, which 
is dedicated to Mr. Justice Putnam, thus addresses him. “I desire that this 
dedication may be deemed, on my part, a voluntary tribute of respect to your 
personal character, adorned, as it is, by the virtues, which support, and the re- 
finements, which grace the unsullied dignity of private life. I recollect with 
pride and pleasure, that I was your pupil in the close of my preparatory studies 
for the bar; and, even at this distance of time, I entertain the most livel 
gratitude for the various instruction, ready aid, and uniform kindness, by whic 
you smoothed the rugged paths of juridical learning, in mastering which an 
American student might then well feel no little discouragement, since his own 
country scarcely afforded any means, either by elementary treatises or reports, 
to assist him in ascertaining what portion of the common law was here in 
force, and how far it had been modified by local usages, or by municipal institu- 








Intelligence and Miscellany. 463 





tions, or by positive laws.” These sentiments meet the hearty response of all 
who have witnessed the judicial labors of Mr. Justice Putnam, and the Suffolk 
bar, at a late meeting, only repeated the sentiments of the whole bar of Massa- 
chusetts, when they desired to “express their sense of the great value of the 
judicial labors of Mr. Justice Putnam, and the affectionate respect which they 
feel for him ; to make known that they appreciate his learning, his firmness, 
his purity and his entire devotion to truth; that they can never forget that these 
high qualities have been graced by the manners of a kind-hearted gentleman ; 
and that he carries with him into retirement the strong wishes of his brethren 
of this bar for his prosperity and happiness.” The members of the Middlesex 
bar also had a meeting on the occasion of his resignation, at which appropriate 
resolutions were passed, of which the following is peculiarly true —if such an 
expression may be allowed. “ Resolved, That while we gratefully remember 
the uniform urbanity of his deportment to the bar in general, we cannot forbear 
to mention that striking and amiable trait of his character which was manifest- 
ed in his undeviating kindness to the junior members of the profession, whom he 
appeared to look upon as his legal children ; and those of us who are growing 
old, can never forget his patronizing manner when we were young, and those 
of us who are yet young, feel that in separating from him, we have lost a kind 
friend and indulgent patron.” 
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Ositvary Norices. Died, in Washington, D. C., on Saturday morning, 
January 29, the Hon. Natnan Fetiows Dixon, a member of the senate of the 
United States, from Rhode Island. 

He was born in Plainfield, Connecticut, in December 1774. He was graduated 
at Brown University in 1799, and studied law in his native state. In 1802, he 
came to Rhode Island to practise in the courts of that state, but he continued to 
pursue his professional labors in Connecticut. He was married soon after this, 
and settled permanently in Rhode Island. In 1813, he was elected a member of 
the general assembly of the state, and was elected by the same constituency at 
thirty-four successive elections. In October 1838, he was elected a member of the 
senate of the United States for a term of six years, to commence the March fol- 
lowing. The death of Mr. Dixon was announced in a suitable manner, to the 
senate, by his colleague, Mr. Simmons, and, on motion of Mr. Woodbridge, 
suitable resolutions were passed by that body. 


In Augusta, Maine, January 21, the Hon. Daniex Cony, in the 90th year of 
his age. 

He was born in that part of Stoughton, which is now Sharon, in Massachu- 
setts, in August, 1752. He was the second son of Dea. Samuel Cony, who was 
the fifth son of Nathaniel Cony, of Boston. As early as 1775, and in the two 
following years, he was called to fill trusts, civil and military, in the town where 
he resided. He was an active and ardent patriot in the revolution, and served 
as an officer in the militia, which was called out to reinforce the army under 
Washington, at Cambridge and Roxbury, and under Gates, at the capture of 
Burgoyne in 1777. In 1776, he married Susannah, youngest daughter of the 
Rev. Philip Curtis, of Sharon, with whom he lived fifty-seven years. In the 
year 1778, he removed with his family to Augusta, then a part of Hallowell. 
In 1786, he was chosen a delegate to the first convention, which was held on 
the subject of the separation of Maine, and which met at Falmouth, now Port- 
land. The same year he was elected a representative for the town of Hallowell 
to the general court of Massachusetts. For twelve successive years he was 
chosen to fil] a seat in the house, the senate, or the executive council. During 
that time he was appointed a special justice of the common pleas, and a justice 
of the peace, and of the quorum through the state; and for ten years was an 
active and useful member of the committee for the sale of Eastern lands. Upon 
the creation of the County of Kennebec, in 1799, he was appointed a judge of 
the court of common pleas, which he held for twelve years; and in 1804, he 
was made judge of probate for the same county, which he held when Maine be- 
came a separate state. In 1819 he served as a delegate from Augusta in the 
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464 To Readers and Correspondents. 


convention chosen to frame and report a constitution of civil government for 
Maine. And when that government was organized, he was reappointed judge 
of probate, and a justice of the peace and of the quorum, through the state. He 
was made trustee of Hallowell Academy and an overseer of Bowdoin College, 
by the acts creating these institutions, and served as such for many years. He 
was distinguished for liberality in aid of public objects, and especially of literary 
institutions. The sums he bestowed upon the Cony Female Academy, of which 
he was the founder, did not fall short of four thousand dollars. He was a mem- 
ber of the Massachusetts Medical Society, and was for a number of years elect- 
ed one of its counsellors, and was President of the Kennebec Medical Society. 
The honorary degrees of A. M. and of M. D. were conferred upon him by re- 
spectable collegiate institutions. At the age of seventy, he resigned all his 
public trusts and offices, and retired to private life, visiting from time to time 
his numerous friends in Massachusetts and elsewhere, with many of whom he 
continued to correspond until near the ciose of his life. 


Supreme Court or Massacnusetrs. The Hon. Samuel Hubbard, of Boston, 
has been appointed one of the justices of the supreme judicial court of Massa- 
chusetts, in place of the Hon. Samuel Putnam, resigned. Several projects have 
been talked of, at the present session of the general court, to facilitate the ad- 
ministration of justice, some of them contemplating important changes in the 
present judicial system ; but it is not probable that any very striking change 
will be accomplished at present. 


TO READERS AND CORRESPONDENTS. 


Wes trust that none of our readers will be prevented from examining the first article 
in the present number, on account of its length. Those who feel no interest in the 
subject of that article, will observe, that the number contains sixteen pages more than 
usual, and, consequently, there is nearly as much variety in it, as there would be if 
the article on Repudiation occupied less space. 

Our last number contained some remarks from a correspondent, on the Bankrupt 
Law, which did not meet with universal approbation. The editor of the Portland 
Advertiser, in particular, who is known to be a sound lawyer, commented upon them 
at length, and considered them “ in several instances as altogether too sweeping and 
positive.’ In our present number, there is an article on the same subject, from an 
eminent member of the Boston bar, whose varied learning and great practical expe- 
rience entitle his opinion to much weight. 

We have it in contemplation to publish hereafter a Monthly List of Bankrupts, ar- 
ranged in alphabetical order,— probably throughout New England, possibly through- 
out the United States. The point at which we intend to start, is the declaration of 
bankruptcy, and not the filing of the petition. 

Our next number, being the last of the fourth volume, will contain an Index and 
Table of Cases. The fifth volume will commence in May. 

We have received the second part of the ninth volume of the New Hampshire 
Reports, containing the cases from the July term, 1838, to the December term of the 
same year. 

The report of the case of The Brig Gertrude, on page 444 of the present number, 
originally appeared in the Portland Advertiser. 








